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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,980 


EUGENE PORTER, 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA | 





CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 

PARTIES: United States vs. Eugene Porter; ATTORNEYS: U. S. Attorney, 
Flannery, Jean Dwyer-602-5th St. , NW, A. A. Rapoport 215 C St., N. W. , 
G. J. No.: 1515-57; CRIMINAL NO. 1231-57; CHARGE: Rape 2a, DCC, 2801) 


DATE 
1957 Dec 23 


1957 Dec 27 


1957 Dec 23 


1957 Dec 27 
——— 


PROCEEDINGS 
PRESENTMENT AND INDICTMENT FILED (1 ebails 
Copy of indictment given to deft. Cert. filed. | 
MOTION for an order setting bail bond, heard; BOND SET in 
the sum of $3000.00; APPEARANCE of Jean F. Dwyer entered 
and filed; Attorney Jean F. Dwyer present. TAM, J. 
(Reporter-Hoffman) Cert. filed. ! 
INDICTMENT READ; ARRAIGNED, Plea NOT GUILTY entered; 
Atty. James K. Hughes appear¢ appeared for purpose of Arraignment ONLY; 





1958 Feb 13 


1958 Feb 14 


1958 Mar 6 


1958 Mar 12 


1958 May 14 


1958 May 20 


1958 May 22 


2 
Deft. REMANDED to the District of Columbia Jail; Case is 
referred for appointment of counsel; ORDER APPOINTING 
Albert Rapoport as counsel to defend, filed. (N) 
MATTHEWS, J. (Reporter-Harrison) Cert. filed. 
MOTION for issuance of subpoena with affidavit in support 
thereof, filed and GRANTED. Cert. of Serv. LAWS, C.J. 
CAPITAL LIST of Witnesses & Jurors served personally on 
Deft. on 2-13-58 at D. C. Jail, filed (3-4-58. ) 
TRANSCRIPT OF PROCEEDINGS, 12-27-57, filed. 
{Reporter -Harrison) 
CAPITAL LIST of Jurors served personally on Deft. at D. C. 
Jail on 3-7-58, filed. 
Letter in the nature of a motion for speedy trial, filed. 
(Prepared by Deft.) 
JURORS FROM CRIMINAL PANELS NO. 1, 3 and 4 SWORN ON 
VOIR DIRE; JURY AND TWO ALTERNATE JURORS SWORN: 
Amado Alvarez, Mrs. Daisy Bivens, Mrs. Anne Boyd, 
Renaldo Santucci, Leslie Conley, Harry Kozlow, Mrs. Tillie 
Kruss, Mrs. Mrytle Makel, James Andrews, William Hankels, 
Albert Lloyd, Mrs. Alice Wilson 
a. 1. Philip Boss a. 2. Mrs. Ida Chinn 
Case is RESPITED until 10:15 a.m. on Thursday, May 22, 1958. 
Defendant REMANDED to the District of Columbia Jail; Attorney 
Albert Rapaport present. SCHWEINHAUT, J. (Reporter- 
Swetiand) Cert. filed. 
TRIAL RESUMED; same jury and alternate Jurors; Alternate 
jurors discharged; Jury retires to consider verdict; 
VERDICT: Guilty with RECOMMENDATION of LENIENCY; 
Jury Polled; Jury discharged; Case is REFERRED to the Pro- 
bation Officer of the Court; Defendant REMANDED to the District 
of Columbia Jail; Attorney Albert Rapoport present. 





1958 Jul 16 


1958 Jul 23 


1958 Jul 29 


1958 Aug 4 


1959 Jan 27 


1959 Feb 10 


, 
* A eae 
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, DEC 23 1957 2 eae CRIMINAL CASE CARD 
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SCHWEINHAUT, J. (Reporter-Sanche) Cert. filed. 
SENTENCED to imprisonment for a period of THREE (3) YEARS 
to NINE (9) YEARS. Defendant REMANDED to the District 

of Columbia Jail; Attorney Albert A. Rapoport present. Judg- 
ment & Commitment, filed. SCHWEINHAUT, J. (Reporter- 
Sanche) : 

Affidavit of Deft. in support of application for leave to proceed 
on appeal - Judgment of 7-16-58, without prepayment of costs, 
filed. (Prepared by Deft.) : 
TRANSCRIPT OF PROCEEDINGS, July 16, 1958, filed. Clerk's 
copy (Reporter-Sanche) : 

AFFIDAVIT of DEFENDANT in support of application for leave 

to proceed on appeal (judgment of 7-16-58) without prepayment 

of costs, denied "as frivolous" (fiat) SCHWEINHAUT, J. (N) 
Certified copy of Order from the U. S. Court of Appeals ALLOWING 
the Deft. to proceed on Appeal without prepayment of costs from 

the Judgment in the District Court, and further ordered that the 
stenographic transcript of the proceedings at the trial and the joint 
appendix for use on the Appeal shall be prepared at the expense 

of the United States, and Counsel for petitioner is directed to notify 
this Court before the filing of the transcript of record that he has 
notified his client of the possible consequences of a reversal of 

the Judgment of the District Court and the awarding of a new trial, 
and that his client is aware of these consequences, filed. 


- Dated 1-23-59 APPEAL NOTED.. | 


REFUSAL of Defendant to sign election against service of sen- 
tence, filed. | 





No. 1231-57 ‘Jury Action Jail x 


-97 ( Court Action Bond 





CHARGE: Rape 

UNITED STATES vs. Eugene Porter, Plaintiff. 

For Plaintiff - Flannery, Sun & Mon., Sat. & Sun. 

For Defendant - A/C A. A. Rapoport, Ex. 3-1472, 215 C St., N. W. 


REET ULE EWR “yuo nie 


Jury sworn - 5/20/58; Jury respited to - 5/22; Verdict - Guilty - Ref. - Rem.; 
Sentenced 7-16-58 3to 9 yrs. Rem., Schweinhaut, J.; Arraignment Justice - 
Matthews, J.; Trial Justice - Schweinhaut, J. 

2-13-58, Motion for issuance of subpoena with affidavit in support thereof, 
filed and Granted. Cert. of Serv. (Laws, C.J.) 

2/18/58 cont'd. to 3/11/58 Mr. Rapaport called in that he was snowbound. 
Laws, C. J. 

3/4/58 As of 2/14/58.. Capital List of witnesses and Jurors served per- 
sonally on Deft. on 2-13-58 at D. C. Jail, filed. 


_3/11/58 cont'd. to 3/31/58 Gov. r -- Gov. wit. ill--complaining 


wit., Laws, C. J. 


3/31/58 cont'd. to 4/24/58 criminal courts engaged in trial & this case 

not reached, Holtzoff, J. 

4/24/58 cont'd. to 4/1/58 Mr—Slannery is engaged in trial. Law, C. J. 

5/1/58 cont'd. to 5/20/58 at Govt. request--doctor went on leave without 
checking to see when case was scheduled for trial. Laws, C. J. 

5/14/58 Letter in the nature of a motion for a speedy trial, filed. (by Deft.) 

7/23/58 Affidavit of ‘Deft. in support of aj of application for leave to proceed on 
appeal - Judgment of 7/16/58, without prepayment of costs, filed. (Prepared 
by Deft. } | 

8/4/58 Affidavit of Deft. in support of application for leave to proceed on 
appeal (Judgment of 7/16/58) without prepayment of costs, denied "as frivolous". 
Schweinhaut, J. 

1/27/59 Certified Copy of Order from the U. S. Court of Appeals Allowing 
the Deft. to proceed on Appeal without prepayment of Costs fromthe judgment 
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in the District Court, and further Ordered that the stenographic transcript of 
the proceedings at the trial and the joint appendix for use on the appeal shall 
be prepared at the expense of the United States, and for petitioner is directed 
to notify this Court before the filing of the transcript of record that he has 
notified his client of the possible consequences of a reversal of the Judgment 
of the District Court and the awarding of a new trial, and that his client is 
aware of these consequences, filed. Dated 1-23-59. : 

3/3/59 Record on Appeal deliv. to U. S. Ct. of appeals for Deft. (In 
Forma Pauperis) ****: 


[Filed December 23, 1957] 


Holding a Criminal Term 
Grand Jury Impanelled October 31, 1957, Sworn in on November 5. 1957 
THE UNITED STATES OF AMERICA ) Criminal No. 1231 - -57 
vs. Grand Jury No. 1515-57 
Eugene Porter Rape leit D. C. Code) 


The Grand Jury charges: 

On or about November 23, 1957, within the District of Columbia, Eugene 
Porter had carnal knowledge of a female named Audrey F. Tucker forcibly and 
against her will. : 
A TRUE BILL: /s/ OLIVER GASCH 


/s/ Franklin M. Aaronson Attorney of the United States 
Foreman in and for the District of Columbia 





[Filed March 6, 1958] 
ARRAIGNMENT & PLEA 


Washington, D. C. | 
Friday, December 27, 1957 


The above-entitled matter came on for arraignment before Honorable 
BURNITA SHELTON MATTHEWS, a judge in the United ae District Court, 
at 11:00 a.m 

APPEARANCES: 
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For the Government: THOMAS A. FLANNERY, Esq., Assistant 
United States Attorney 


For the Defendant: JAMES K. HUGHES, Esq. 

| PROCEEDINGS 

THE DEPUTY CLERK: Case of Eugene Porter. Are you Eugene Porter? 

THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: Served with a copy of the indictment (hands paper 
to defendant). 

Eugene Porter, do you have an attorney? 

THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: What is his name? 

* THE DEFENDANT: J. D. Wyman. 

THE DEPUTY CLERK: Did he instruct you how to plead? 

THE DEFENDANT: No, he didn’t. 

THE DEPUTY CLERK: Your Honor, that is a capital case, a rape case. 

THE COURT: Well, has Mr. Wyman entered his appearance? 

THE DEPUTY CLERK: No, ma'am. 

THE COURT: Well, I think he had better be present. 

THE DEPUTY CLERK: Yes, ma'am. 

THE COURT: You just be seated for awhile and see if we can reach 
Mr. Wyman. 

(Thereupon, the hearing of the instant case was temporarily suspended 
while the Court heard other matters. ) 

THE COURT: Mr. Porter, the Clerk endeavored to reach this attorney 
that you say represents you, but we didn't find anybody listed in the book with 
the initials that you gave. 

THE DEFENDANT: Well, he always came over to the jail. He came over 
to the jail to see me. He come over and see different fellows. 

THE COURT: Well, have you paid him any money? 

THE DEFENDANT: Yes, ma'am. | 

THE COURT: You have? 





THE DEFENDANT: Yes ma'am. 

THE COURT: Your people had or you had money to pay him? 

THE DEFENDANT: I had money over there. I gave him $25 over there. 

THE COURT: How long ago was that? 7 

THE DEFENDANT: That was before last Friday because he told me he 
would get in in Court. He got me in Judge Tamm's Court and had a bond set 
for me. And I didn't see him on Monday when I went up there to see about the 
bond. And the Marshal told me that the Judge had set a $3, 000 bond. 

THE COURT: That must have been some other case; not this case. 

THE DEFENDANT: That is what they told me when I was up on the sixth 
floor on Monday, because he said the case would continue until Monday about 
the bond. 

THE DEPUTY CLERK: Probably was another indictment, Your Honor. 
This one here is a capital case. He couldn't get bond. 

THE COURT: This case here is a case where you are charged with rape. 

THE DEFENDANT: Yes, ma'am. Well, the D. A. and my lawyer was 





discussing it and Judge Tamm asked them did they have the death penalty on 

me and the D. A. said that he didn't know. And Judge Tamm told him to find 

out by Monday. And Monday when I came up there they told me that I had $3, 000. 
THE COURT: Well, nobody has set any bond in this case. | Do you desire 

to have the Court appoint an attorney to defend you? : 
THE DEFENDANT: Yes, ma'am, if they can't find him. 
THE COURT: If you can't ever find him? 


THE DEFENDANT: Yes. | 

THE COURT: You can keep on trying to find him, if you want to, and in 
the meantime the Court will appoint an attorney to defend you. ‘Mr. Hughes. 

MR. HUGHES: Yes, ma'am. 

THE COURT: Would you be willing to represent this defendant for the pur- 
pose of this plea only? 

MR. HUGHES: It will be a pleasure, Your Honor. MaylI speak with him a 
minute ? 





THE COURT: Yes. 

(Mr. Hughes conferred with the defendant. ) 
MR. HUGHES: We are ready for arraignment. 
THE COURT: Very well, read the indictment to him. 
THE DEPUTY CLERK: Eugene Porter.” The Grand Jury charges: On or 
about November 23, 1957, within the District of Columbia, Eugene Porter had 
carnal knowledge of a female named Audrey F. Tucker forcibly and against her 
will. bh] 

Eugene Porter, in Criminal Case Number 1231-57 in which you are charged 
with rape, how do you wish to plead? 

THE DEFENDANT: Not guilty. 

THE COURT: Mr. Porter, the date of your trial has been set for the 18th 
of February. Mr. Hughes here has represented you only for the purposes of 
being present while you gave your plea and advising you with respect to the plea. 
Some other attorney will be appointed to represent you at the trial and will get 
in touch with you before then. 

THE DEFENDANT: Does that mean I don't have no bond then? 

- MR. FLANNERY: I wouldn't suggest that a bond be fixed in a rape case, 
in a capital case. It is not one of these carnal knowledge cases. Unless he can 
make some showing as to why a bond should be set by a motion made in proper 
form, I don't think one should be fixed now. 

THE COURT: The Court will appoint an attorney to represent you today and 
you may take that up with your attorney. 

THE DEFENDANT: Yes, ma'am. 

(Thereupon, the instant proceeding: was adjourned. ) 
CERTIFICATE OF REPORTER 

I, David L. Harrison, official court reporter, do hereby certify that the 
foregoing is the official transcript of the proceedings described on page one 
hereof in Criminal Action No. 1231-57. 

/s/ DAVID L. HARRISON 
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[Filed December 27, 1957] | PLEA OF DEFENDANT | 

On this 27th day of Dec., 1957, the defendant, Eugene Porter, appearing 
in proper person and by his attorney - James K. Hughes (for arr. only) Counsel 
to be appointed - , being arraigned in open Court upon the indictment, the 
indictment being read to him, pleads not guilty thereto. 3 

Copy of indictment given to deft. 

Deft. remanded to D. C. JAIL. 


By direction of 
Present: BURNITA SHELTON MATTHEWS 


United States Attorney Presiding Judge 
Criminal Court #1 


By William Dongnerty : 
Assistant United States Attorney HARRY M. HULL, Clerk 


David Harrison By /s/ H. G. Dodd 
eporter Deputy Cler. | 


[Filed May 14, 1958] May 5, 1958 


Hon. Judge Bolitha J. Laws 
Chief Judge of U. S. District Court 


Washington, D. C. 
Dear Judge Laws: 

I am writing you this letter, in hopes that you can help me in regard to 
justice being done in my case. 

I have no knowledge of law, what so-ever. I will point out the facts of my 
case, and the points where I believe I have been denied due process of law. 

On the morning of November 22nd, 1957, two detectives came to the 
Olympia Bakery, 58 E. St. S. W. where I was working. Their names being 
Det. Sgt. Charles Mackey, and Det. George Wolfgang. It was about 5:00 a. m. 
when they arrived. 

They asked me my name, I told them Eugene Porter. Thin they ask me 
if I had a nick-name, I told them I was called Butter-cup. They said that they 
wanted to talk to me down at headquarters. | 

I ask if I was under arrest, if so did they have a warrant for my arrest. 
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They didn't answer my question. I was told that they just wanted to talk to me. 
Nowarrant was shown, or read to me. 
When we reached head-quarters, they began to question me about some 
colored girl that had been raped. They continued question me until 8:00 a. m., 
at which time they went off duty. 

Then two more detectives question me from 8:00 a.m. til 10:15 a.m. I 
asked them to give me a lie detector test, but I was refused. I had at that time 
been under duress for more than five hours. 

I was then taken to court for a hearing. The court appointed me a lawyer. 
The lawyer and I went out of the court room to talk the case over. When we 
returned to the court room, the complaining witness had left the court. Then 
my lawyer, without asking me, waived my hearing. He didn't explain to me 
what waiving a hearing meant. I was then incarcerated in the D. C. Jail. 

I was return to court on the 27th of Dec. 1957, on a motion for a bond 
to be set. The Hon. Judge Tamm set my bond at $3,000.00. Not being finan- 
cially able to make bond. I was return to jail. 

On the 3ist of Dec. 1957, I was indicted for rape. I was taken before the 
court to answer the indictment, on the 3rd of Jan. 1958. I pled not guilty to 
the charge. And then the Hon. Judge Matthews appointed me a lawyer to defend 
me in the case. 

The lawyer came to see me in jail. The first thing he ask me, was if I had, 
or could get any money. I told him I didn't have any, or knew any place where 
I could raise any. He said it took money to fight a case like mine. Then he left. 

I was called back to court for trial on the 21st of Jan. 1958. The govern- 
ment said that the complaining witness wasn't in the court. 

I was next called to court on the 18th of Feb., 1958 or close to that date. 
The complaining witness was not there for the second time. 

I was called back to court for trial on the 18th of March, 1958, the com- 
plaining witness wasn't there for the thirdtime. At this time my lawyer asked 
me to plead guilty to assault, and attempted rape. I told him I wouldn't plead 
guilty to something that I wasn't guilty of. 
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On the 20th of March, 1958, I was called to court for trial, and the com- 
plaining witness was absent for the fourth time. At this time, I asked my 
lawyer to file a motion for a direct acquittal, or a motion for a speedy trial. 
He told me that if I wanted any motions filed, that I would have to file them 
myself. That he wasn't going to file anything for me. He then asked me to 
plead guilty to a lesser charge. I told him no. | 
On the 24th of April, 1958, I was called up for trial again. The complaining 
witness was not in the court for the fifth time. I ask my lawyer about filing the 
motions that I had already ask him to file, and he said no. | 
I was called back to court on the 1st of May, 1958. At this time I didn't 
get into the Court, or see my lawyer, Mr. Albert A. Rapoport, my lawyer acts 
like he is very much disinterested in my case. The way he talked to me, as 
if he wants me to plead guilty to any charge, so he can be rid of the case. 
These are the facts and points that I wished to bring to your attention. 
Any thing that you can do to help me get justice in my case will be highly appre- 
ciated. If this letter can serve as a motion. Let it be served. | 
Sincerely yours, 
/s/ EUGENE PORTER 
The United States of America ) Criminal No. 1231-57 
vs. ) Grand Jury No. 1515-57 
Eugene Porter ) ‘Rape (22-2801 D. C. Code) 


Eugene Porter 
D.C. D.C. 10H11H 
Cc. B. -1-H10 
200 - 19th St. S. E. 
Washington, D. C. 


[Filed April 10, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES OF AMERICA ) : 
vs. Criminal Action 
) 
) 


EUGENE PORTER, No. 1231-57 


Defendant 
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Washington, D. C. 
May 20, 1958 
The above-entitled matter came on for trial before Hmorable HENRY A. 
SCHWEINHAUDT. 
APPEARANCES: 
On behalf of the government: THOMAS A. FLANNERY, ESQ. 
On behalf of the defendant: ALBERT A. RAPOPORT, ESQ. 
* * * *©* * * *& * 
PROCEEDINGS 
MR. RAPOPORT: I have instructed the defendant that the government has 
offered to let him take a plea of assault with intent to rape, and he has refused 
to enter a plea to that charge. 
THE COURT: Very well. All right. 
* * * *&€* *€* * *€ * 


AFTERNOON SESSION 
1:40 p. m. 


OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. FLANNERY: May it please the Court, ladies and gentlemen of the jury, 
as I told you in identifying this case, the defendant is Eugene Porter, and he 
has been indicted for the crime of rape. 

The Grand Jury has returned a single-count indictment, which in substance 
reads as follows: 

That on or about November 23, 1957, within the District of Columbia, 

Eugene Porter had carnal knowledge of a female named Audrey F. Tucker 

forcibly and against her will. 

Now, in support of the charges.in the indictment, the government expects to 
prove through the testimony of its witnesses that on November 23, 1957, at 
around 3:40 a.m., inthe morning, Audrey Tucker was in her home at 352 M 
Street, S. W., in the District of Columbia, and she was with her uncle, one 
Frank Coats and other people. 

I believe the testimony will show that Frank Coats and others of his friends 
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were playing cards. 

There came a time when the complaining witness, Audrey Tucker, was 
requested by her uncle to go down the street a couple of blocks to an all-night 
restaurant and get some cigarettes. 

She proceeded to do that, leaving 352 M Street, as I oaY; = twenty 
mi nutes to four. 

The testimony will show that she went to this restaurant and on the way to 
the restaurant the defendant drove up in an automobile and tried to attract her 
attention. 

However, she ignored him and continued on into the restuarant: 

Then the testimony will show that he came into the restaurant after her, he 
tried to engage her in conversation. | 

She wouldn't talk to him and she got her cigarettes and left the store and 
proceeded back to the place from which she had left, 352 M Street, S. W. 

She had only proceeded a short distance, about a block, when the defendant 
drove up in his car, grabbed her, struck her, knocked her to the ground, dragged 





her into the car, and then drove a few blocks away to an area between 3rd and 
4th Streets, near P, S. W., and there a struggle ensued. : 

The victim was trying to get away from this man and he struck her and 
finally he knocked her down and she had gotten out of the car when they went 
around this area, but he dragged her back in the car, threw her on the seat and 
then proceeded to have sexual intercourse with her against her will and forcibly, 
as it states in the indictment. ! 


Having attained his purpose, the evidence will show that the defendant then 
drove the victim Audrey Tucket back a short distance from the store and let 
her out of the car and he then left. | 

She immediately went home and reported wit had happened to her uncle. 
And the uncle took her down to No. 4 Precinct, where an a a complaint 
was made. 

The evidence will then show that the Sex Squad was notified and Audrey 
Tucker was taken to the D. C. General Hospital and given a physical examination 
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by Dr. William Ryan. 

The physical examination revealed that she had bruises about her face and 
her knees were skinned and there was evidence of sperm within her genital area. 

At around 6:30 a.m. that same morning, based on information received, 
the police arrested the defendant, and at the proper time the police will tell 
you what they learned from the defendant. 

Now, therefore, I will ask you to listen very carefully to this testimony 
and when you have heard it all I will ask you for what the government considers 
to be a proper verdict based on that evidence as you will hear it adduced from 
the lips of witnesses. 

Thank you. 

OPENING STATEMENT ON BEHALF OF DEFENDANT 

MR. RAPOPORT: Ladies and gentlemen af the jury, I would remind you 
that the statements of the United States Attorney are not any evidence or proof 
in this case, nor is the indictment or charge against the defendant any evidence 
or proof. 

I wuld ask that you keep your minds open and listen carefully to all the 


testimony as you hear it and apply your good common sense and be sure that 
the testimony and the evidence that you will hear will at least give some indica- 
tion of a reasonable doubt as to the guilt of this defendant. 

MR. FLANNERY: Audrey Tucker, if you please. 
Whereupon 


AUDREY F. TUCKER 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: . 
Q. Please keep your voice up real loud and state your name. A. Audrey 
Tucker. 
Q. Where do you live, Mrs. Tucker? A. 910 7th Street, Southeast. 
Q. What wasthat? A. 910 7th Street, Southeast. 
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Q. Very well. Now, I call your attention to November of 1957, and secondly 
to November 23, 1957. Where were you staying on that day. A. I was staying -- 
I was staying at -- oh, I can't think of the address -- 352 M Place, Southwest. 

Q. Southwest in the District of Columbia? A. Yes, sir. 

Q. Who lived there? A. My uncle Frank Coats. : 

Q. Uncle Frank Coats. Now, on November 23, 1957, the early morning 
hours of that day, around 3:30 a.m., in the morning, you recall that time? 

A. Yes, sir. 

Q. Where were you at that time? A. Iwas at the house geting ready to 
go to the store. 

Q. And at the house, you mean 352 M Place, Southwest? A. Yes, sir. 

Q. Inthe District of Columbia? A. Yes, sir. | 

Q. Allright. Now, who else was in the house? A. Well, my uncle Frank 
was in there and he had about two or three different men friends there and a girl 

10 friend of mine and a friend of ours down the street, a aa friend down the 
street. 


Q. What were all those folks doingthere atthat time? A. ae were playing 


pinochle. 

Q. Pinochle? A. Yes. | 

Q. Now, around 3:40 a.m., did you go somewhere? A. : Yes, six, my 
uncle gave me a dollar and a quarter to go to the store to get five packs of 
cigarettes. | 
Q. Very well. Nowthen, did you leave the house to go to the store? A. 
Yes, sir. | 

Q. Where was the store located? Do you know? A. I think it's 4th and 
P Streets, Southwest. i 

Q. You recall the name of the store? A. I don't really know the name af it. 

Q. Was it Mae McKay's Restaurant? A. Yes, sir. 

Q. Now, how far was the store from 352 M Place, Southwest, how many 
blocks? A. Well, I wuld say about a block and a half. : 

Q. Block anda half. Very well. Now, did there come a time when you left 





16 
the house to gotothe store? A. Yes, sir. 

Q. Now, did you leave alone or with someone else? A. By myself. 

Q. Very well. Now, did anything happen after you left 352 M Place, South- 
west to gotothe store? A. Well, after I got around on 4th Street going down to 
N, I -- at 4th and N, this car came along and this fellow blowed his horn at me 
and I kept walking and when I went into this lunch room, well, he came in behind 
me. I was getting my change then, and I went to the machine to get the cigarettes 
out of itafter the lady had gave me the change and he walked up to me and he asked me could be 
he talk to me andI shook my headno, and I walked out and he walked out behind me. 

Q. Allright. Now, do you see that fellow today some where? A. Yes, sir. 

Q. Iam going to ask you to step down from where you are seated, walk 


over close to the man, wherever he is, and point to him. 
(Witness approached the defendant. ) 
A. This is the fellow. 
THE COURT: She identifies the defendant. 
MR. FLANNERY: Very well. Havea seat. And the record will so reflect, 


Your Honor? 

THE COURT: Yes. 

(Witness returned to the witness stand. ) 

BY MR. FLANNERY: 

Q. Very well. Then what happened, after that? A. After we got out -- 
after I came out the store and he came out behind me. I walked a little ways, 
not too far, when he hit me and knocked me down and he hit me in my chest and 
knocked me down. We got to fighting out there and he drug me into his car. 

You say he hit you? You mean who? A. Eugene Porter. 
Where did he hit you? A. He hit me in my chest. 
Knocked you down? A. Yes, sir. 
All right. Then what happened after he knocked you down? A. He 
drug me into the car. 
13 Q. How did he drag you into the car? A. By my armpits. 
Q. Allright. Now, how did you enter the car? Will you describe that ? 
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A. Well, he put me head in first and then threw my legs in after me. 

Q. Allright. Put your head in first and then your legs? A. Yes, sir. 

Q. What part of the car? Front or back? A. The front. | 

Q. You remember what kind of car this was? A. Well, don't know the 
makes of cars, but it was a pinkish red car. 

Q. Allright. And was it, do you remember, was it 2-door or 4-door? 

A. It was a 4-door. . | 

Q. And you were inthe front -- A. Yes, sir. | 

Q. -- seat atthe time. All right. After he put you in the car, dragged you 
in the car as you stated, what happened next? A. He got in behind me on the 
same side and he carried me around on P Street or O Street, I don't know which 
street; it was dark and couldn't tell, and we got to fighting out there again after 
he parked the car. | 

Q. How far did he drive, in terms of blocks, from the place? A. From 
4th Street, I believe, it was between 3rd and 4th on this block. ! 

Q. Inthe District of Columbia? A. Yes, sir | 

Q. Now, what happened around there? A. After we got around there he 
stopped and got to fighting again, I got out of the car and he run out the car 
and grabbed me and we got to fighting again, and he dragged me back to the car, 
and throwed me down on the front seat and grabbed me around the neck and if 
I didn't give him what he wanted he would choke me. 

Q. Did he say what he wanted? A. He said he wanted to have sexual inter- 
course with me. | 

Q. Allright, and were you frightened at that time? A. Yes, sir. 

Q. Sothen what happened? A. Well, he had -- he pulled my pants off 
me. He tore my pants off me, but he didn't take his off. He only opened them 
up and he had sexual intercourse with me and I asked him when he asked me 
that, why didn't he ask me in the first place instead of doing, you know, what 

15 _—sc+he did, if he wanted it. | 

Q. You say he had sexual intercourse with you? A. Yes, sir. 

Q. Sothen what happened? A. Then he carried me back to 4th Street and 

| 


| 





18 
turned me loose and I went home to my uncle. 

Q. Allright. Did you have any injuries on you? A. Yes, sir. 

Q. What injuries? A. I hada scar up here and one down here, a scar 
on my leg and I had a place in the back of my head. 

Q. So, did you go right home to your uncle? A. Yes, sir. 

Q. Did you tell your uncle what happened? A. Yes, sir. 

Q. And after you told your uncle what happened what did you and your 
uncle do? A. One of the friends there -- they all got up and left and he told 
them -- 

Q. You better not say what he told them. Just what you did. What did you 
do after? A. We all got -- after everybody left out, we got in the car, this man, 
my uncle and myself, and went to No. 4 Precinct. 

Q. Allright. And did you make a report at No. 4 Precinct? A. No. 4 
Precinct. 

Q. And then after you made the report there what happened next? A. 
Well, they called a lady from the Women's Bureau and she came there and she 


took me from there down to the hospital to be examined and I forgot -- 

Q. Is that D. C. General Hospital? A. D. C. General, yes, sir. Well, 
after they took the examination of me before we could get out of there they told 
her, and told her what they thought, they had the fellow, they thought, and wanted 
me to identify him. 


After they carried me back to Headquarters, after they questioned me, they 
carried me down to the line-up room. 

Q. Allright. Now, just a minute. Do you remember just about what time 
it was that you went to the hospital? A. I'd say it was around about 6:00 o'clock 
when I left No. 4 Precinct. | 

Q. When you left No. 4to gotothe hospital? A. Yes, sir. 

Q. Very well. You remember what time you left the hospital after the 
doctor looked at you? A. I don’t know. 

Q. Do you remember what time it was when you went down to Police Head- 
quarters? A. Well, it was 23rd -- Saturday, 23rd of November. 
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Q. U-huh. You remember what time of the day it was? A. When I got 
to the hospital? 
Q. When you got to Police Headquarters, after you had gotten to the 
hospital. A. No, I didn't -- 
Well, you say there was a line-up. A. Yes, sir. 
Did you see anyone in the line-up you recognized? A. | Yes, sir. 
Who did you see in the line-up you recognized? A. I saw Eugene 


The defendant seated over here? A. Yes, sir. | 
Very well. Youdon't remember what time that was, do you? A. No, sir, Idon't 
Well, you left No. 4 Precinct, you say, to go to the hospital about 6:00 
rm I'd say about 6:00. ; | 
Q. Well, would you say you arrived there down at the line-up in one hour, 
two hours, three hours, four hours, any idea? A. It might have been, I 
couldn't definitely say, but it might have been around 9:00 o'clock that morning. 
Q. Might have been? A. Yes. | 
Q. Could have been earlier than that? A. It could have been. 
Q. It could have been --happened a little later than 9:00 otclock? A. A 
little bit earlier, little bit later. | 
Q. Just a little bit later? A. Yes. 
Q. Who else was in the room where the line-up -- any policemen? A. 
My uncle, Detective Mackie and the lady from the Women's Bureau was there. 
Q. Allright. Now, just answer this yes or no. Do you understand ? 
Did you repeat in the presence of Eugene Porter what you have just told the 
jury? A. Yes. 
Q. And just answer this yes or no: Did Eugene Porter say y anything about 
this case? 
MR. RAPOPORT: Your Honor, I object to that . 
THE COURT: I overrule the objection. he had in mind that you are 
supposed to answer that just yes or no, the question is, did he say anything ? 
THE WITNESS: Yes. 





20 

MR. FLANNERY: All right. 

THE COURT: Now, I want to suspend at this point and I want to talk to you 
two before the witness resumes the stand. You have a seat back there, please. 
Members of the jury, I have to take a verdict in another case, but you can just 
sit back there or you can go out in the corridor if you want to, if you just don't 
get out of reach. 

[At the bench: ] 

THE COURT: You have got a statement of his, haven't you? 

MR. FLANNERY: Sort of an equivocal statement, not a confession. He 
admits being with her. 

THE COURT: I think maybe when you finish your regular examination of © 
her before you ask her anything about what he said you better take her off and 
then put her back on later when you have established it's admissible or inadmis- 
sible. 

MR. RAPOPORT: May Iask you, Mr. Flannery, I was under the impression 
the reason you asked the question was he might not have denied any accusation, 
and I would feel that that is inadmissible as he is in the custody of the police, 
and that was the reason why I did object. 

THE COURT: Well, we will find out out of the presence of the jury, if need 
be, what it was. We will have to account for the time lapse and all that type of 
thing. 

MR. RAPOPORT: If he did say, however, that he was with her, I have no 
objections. 

THE COURT: Apparently he said something. The question of admissibility 
I think I will have to pass on after filling in on the time lapse. 

+ *£ * *©* *&©* © & * 
CROSS- EXAMINATION 

BY MR. RAPOPORT: 

Q. Miss Coats, how old are you? A. 29, the second day of May was my 
birthday. 

Q And what day of the week do you say that this incident occurred? 

A. Saturday night. 
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Q And approximately how much do you weigh? A. I couldn't tell right 
off, I have gained a lot of weight since the last time I weighed. 
THE COURT: In November, what would you say you welahed, approxi- 
mately? 
THE WITNESS: I guess around about 130. 
BY MR. RAPOPORT: | 
Q. And how tall are you? A. I guess about four feet one. 
Q. Four feet? A. I think four feet one or something like that, I don't 
know, it's been a long time since I gotten my height measurements too. 
Q. You mean you don't know how tall yw are? A. No, the last time I 
got height measurements was in school. : 
THE COURT: Stand up a moment, and we will see. Stand on the floor. 
All right. | 
22 BY MR. RAPOPORT: 
Q. Now, on the date of this incident had you been drinking ? A. Yes. 
Q. And by drinking I mean alcoholic beverages. A. Yes. 
Q. Had you had any sedation or narcotic drugs? A. No. : 
Q. Now, during all of this incident were you conscious or unconscious ? 


A. Conscious. | 
You have any physical defects? A. No. i 
Is there anything wrong with your hands or feet? A. No. 
Or your body? What was the weather that evening? A. It was raining. 
Did Mr. Porter use any weapons as a gun or knife? A. No. 


No weapons whatsoever? A. No. 
And where did the assault that you say took place, where did it occur? 
A. Fourth Street. 
23 Q. And where? A. Well, I couldn't say exactly. I'd say between N and 
P on Fourth. 
Q. Between Nand P? A. On Fourth. 
Q. Southwest? A. Yes. 
Q. What type of a neighborhood is that? A. It isn't much of a neighbor- 
hood any more. 3 
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Q. About what time did you start out from where you were living? A. 
Around about 3:30. 

Q. And you went to this all-night restaurant, is that right? A. Yes. 

@. Were there any people in the store at the time you were there? 
A. Yes, there was. 

@. How many people? A. Well, I didn't count them off, but it was sev- 
eral white people sitting around at a table. 

THE COURT: Is this sort of an all-night restaurant? 

THE WITNESS: it is an all-night restaurant. 

BY MR. RAPOPORT: 

Q. Now, you said that when you came out of the restaurant that the defen- 
dant followed you out. A. Yes. 

@ And punched you in the chest and knocked you down and then dragged 
you tothe car. A. Yes. 

Q Now, where was the car? A. Well, the car was parked at the curb on 
Fourth Street. 

@ And where was the store? A. It was there on Fourth Street, between 
N and P. 

Q Approximately how many feet away was the car from the store? A. 
Well, I couldn't say right off, but as far as from where I am now to just about 
where Mr. Flannery is. 

Q. Approximately about 25, 30 feet? A. Something like that, I guess. 

Q@. And how much of that distance of the 25 or 30 feet did the defendant 
drag you tothe car? A. Well, I was right across from the car when he attacked 
me. 


Q How many feet would you say he dragged you to the car? A. Well, as 
far as from where Iam now, I guess, as to the end of that table there. 
25 THE COURT: Well, that would be 12, 15 feet, would you say, Mr. Rapo- 
port? 


MR. RAPOPORT: Yes, sir, I think so. 
BY MR. RAPOPORT: 
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23 


Q. Were you yelling or screaming at that time? A. I don't t remember. 

Q. You don't remember if you were yelling or screasaing? A. No, I 
remember fighting, that's all I remember. 

Q Did you know any of the people who were in the store? A. No, ma'am, 


no, sir. 


Q. Now, you next said that the defendant threw you ante the car head first. 


A. Yes. 
Q. And then he got in on the same side? A. Yes. 
Q. 





And that was the driver's side? A. No, it wasn't on the driver's side, 


it-was on the righthand side. 
THE COURT: On the sidewalk side? 
THE WITNESS: Yes. 
BY MR. RAPOPORT: 


Q. 


And then how did he get to the car in order to start it? A. He come in 


on the same side I was on. 


Q. 


In other words he had to go across you to get to the stering wheel? 


A. Steering wheel? 


Q. 


Q. 
Q. 
Q 


Did he start the car? A. Yes, he did. 

Did he shift any gears? A. I guess so, I don't know. 

Well, did you attempt to get out of the car at that time? A. Yes, I did. 
Well, what prevented you? A. When he started off I was afraid to jump 


When he started off? A. Yes. 

Did he have both hands on the steering wheel at the time you started 
No. 

Pardon? A. No, he drove with one hand. 


THE COURT: What was he doing with the other hand? 
THE WITNESS: Holding me. 
BY MR. RAPOPORT: 


Q. 
right. 


He was holding onto you and driving the car with one tand? A. That's 
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Q. And where did he drive? A. On P Street. 

Q About how far would you say that was from where the car was original- 
ly parked? A. Oh, well, I couldn't exactly say, I'd say he went a half block up 
P Street after he got around P Street off of Fourth. 

Q. He went about a half block altogether, you would say? A. Around, yes. 

Q. Did you try to get out of the car? A. I did get out after he stopped. 

Q. Well, before he stopped. Let's take before he stopped. A. No, I 
didn't. 

Q. And all this time was he driving with one hand on the wheel and the 
other hand on you? A. Yes. 

Q. What conversation did you have with him at this time? A. During that 
time I didn’t have any, I was too busy wrestling. 

Q. Well, did you tell him or didn't you say before that you asked him why 

he didn't ask for it from the first? A. That was after we stopped. 

Q What do you mean by that? A. That was after we stopped and got to 
fighting on the outside again and he drugged me back to the car. 

Q. What, exactly, did you say to him? A. I said to him if he wanted it why 
didn’t he ask for it instead of taking it. 

Q. And you are speaking in relation to intercourse? A. Yes. 

Q Now, when he stopped the car at P Street and you got out, did you 
scream or yell or anything? A. I don't remember screaming at all, to tell 
the truth, all I remember doing is fighting and if I hollered Idon't know anything 
about it. 

Q Well, let me ask you this: What fighting did you do? A. Well, I 
was trying to get away from him and he tore my coat by me getting away from 
him and just dragging when I fell to the ground, he drug me up, that is the 
fighting I was doing, trying to get away from him. 

Did you try to hit or scratch or kick? A. I did. I did all I could do. 
Well, answer my question. A. Yes. 

Did you try to kick or scratch? A. Yes, I did. 

You did? A. Yes. 

Did you do it? A. I don't know if I scratched him at all. 

Did you kick? A. I don't know. I think I did. All Iknow, I was 


©6608 086 © 
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fighting. 

Q. I would like to get that clarified a little more, Miss Coats. You say 
that all you know is that you were fighting him. Now, let me ask you specifi- 
cally, did you try to scratch at the defendant? A. I imagine I did when I was 
fighting. I wasn't -- it wasn't clear in my mind what I was doing. 

Q. You know whether you did scratch him? | 

THE COURT: She has answered that. ! 

MR. RAPOPORT: All right. 

BY MR. RAPOPORT: 


Q. Now, you also said before when the United States Attorney was question- 
ing you that he took your pants off. A. Yes. ! 

Q. Now, how did he take your pants off, would you describe that, please? 

A. When he had me down he was in between my legs then. And he just 
reached down and pulled them off, he tore them off. | 

Q. He ripped them off. A. Yes. 

Q. At this time were you conscious or unconscious? A. : I was conscious. 


Q. Did you consent to this intercourse? A. No. 

Q. Let me ask you this: Did you cease your resistance of fighting at any 
time? A. Yes, when he had his hand around my throat I did. 

Q. Let me -- before you answer, wait until I finish. Did you stop fighting 
at any time because you, yourself, wanted to have intercourse ? A. No. 

Q. Now, at that time did he use or have any weapon such as a knife or a 
gun? A. No. ! 

Q. And after this was over he drove you back to the store? A. He drove 
me back to Fourth Street, he did not drive me back to the store. 

Q. How far away did he drive you from the spot where this all took place? 

A. He put me off on the corner of M Street and Fourth, M Place and 
Fourth, I meant. ! 

Q. And how far away was that from where you started out the second 
time? A. You mean from the store? 

Q. No, from where the intercourse, as you say, took place. A. Oh, that 
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was about a block or more, a block and a half or more. 

Q He drove you that distance? A. Yes, he did. 

Q And during that short ride what were you doing? A. Crying. 

Q. Did you try to get out of the car at that time? A. No, after he let 
me out he told he wasn’t going to hurt me and then he put me out and let me go. 

@ Now, from where this intercourse took place to where he left you out, 
did you try to get out of the car or make any attempt to get out of the car? A. 
He put me out when he told me. 

Q. Excuse me, from where you got into the car or where you were at the 
time of the alleged intercourse to when he drove you back to Fourth and N Place, 
Southwest, between those two points did you try to get out of the car? A. After 
the intercourse? No. I was too afraid. 

32 @. You know how to read and write? A. Of course. 

Q Let me ask you this, Miss Coats, have you ever brought any similar 
charges of rape against any other person? A. I have never been in court before 
in my life on anything like this. 

@ How many children have you, Mrs. Coats? A. Five. 

Q And where are they living? A. With my mother. 

@. And what are their names? A. The full names? 

Q Yes. A. Charley Lear Tucker, Warren Philip Tucker, Sandra Louise 
Tucker, Francis Arneth Green, and William Bernard Tucker. 

Are you married at present? A. No, Iam not. 

Have you ever been married? A. No. 

You have never been married? A. No, sir. 

How many different men are the fathers of those children? A. Two. 
Are you employed? A. No. 

How do you earn your income, or how do you -- A. Iam a common law 


And who is your common law husband? A. His name is Match Walton. 
And does he provide support for you? A. Yes, he does. 
Did you go out with any other men before you went to the store that 





27 
night? A. No, I did not. 
Q. Well, were you with any other men? A. No, Iwas not. 
Q. Did you have any relations with anybody else that night? A. I did not. 
z= *« * © © © *&€ 
May 22, 1958 
* + *©*§ &©& &©& &©& & * 
WILLIAM CHARLES RYAN ! 
called as a witness and, after having been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 


BY MR. FLANNERY: | 


Q. Please state your name, Doctor? A. My name is William Charles 


Ryan. 
Q. Are you a physician attached to the staff of the District of Columbia Gen- 
eral Hospital? A. Yes, Iam. 

Q. How long have you been attached to the staff of the District of Columbia Gen. 
Hospital? A. For ten months. | 

Q. Ten months? A. Yes. | 

Q. You are a graduate of medical school, are you not? A. ‘Yes. 

Q. What school did you graduate from? A. Georgetown. ! 

Q. Georgetown Medical School? A. That is right. | 

Q. Very well. Now, directing your attention to November 23, 1957, 
the early morning hours, were you on duty at District of Columbia General 
Hospital that day? A. Yes. : 

Q. Did there come a time on that date, December 23, 1957, when you 
saw one, Audrey Tucker? A. Yes, I did. 

Q. Please keep your voice up a little. What time did you see Arey 
Tucker? A. Approximately 6:00 a. m. 

Q. On that day? A. That morning. 

Q. And did you conduct a physical examination of Audrey Tucker ? A. 
Yes, I did. 
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Q. Had she been brought there by the Metropolitan Police? A. Yes, she 
had been brought by the police. 
Q. Now, please tell us what you discovered as a result of your physical 
examination of Audrey Tucker? A. Well, on physical examination it was ob- 
served the patient had a few minor lacerations about her face and had a torn 


blouse, the sleeve. In other respects her physical examination and inspection 


aspects were normal. In other words, she seemed a bit anxious but in 
other respects normal. 

Q. You say you noticed bruises, did you? A. She hada couple of lacera- 
tions on her face, forehead and by her chin and one on her arm. 

Q. Forehead, chin and where else? A. I believe on her arm. 

Q. Did you conduct an examination of the genital area of this subject ? 

A... Yes. 

Q. What did you do in that regard?. A. Well, I conducted a routine exami- 
nation of the genital, pelvic area which included both inspection and manual exami- 
nation. By both these means, the examination was essentially normal. 

Q. What did you find? A. The pelvic vault or what is called the vagina 
was of normal consistency. There were no lacerations. There was no evidence 
of bleeding. The vaginal introitus wall was what we call marital, in other words, 
the hymenal ring was ruptured but there was no evidence of recent disturbance. 
The examination of the uterus and cervix were normal. They were not enlarged. 
There was no pain during the examination shown on the part of the patient and 
there was no sign of any laceration of the cervix as well. 

Q. What else did you do in connection with that part of your examination? 
A. In other words, we did a routine smear test of the contents of the vaginal 
vault and also of the cervix and also of the urethra. 

@ For the benefit of some members of the jury, will you describe a 
smear test? Tell us what that is. A. A smear testis simply a means of deter- 
mining the type of cells present in the vagina. It is done by using a small 
cotton swab and taking a specimen of the secretion of the vagina and also the 
mouth of the cervix, putting these on the individual slide and sending it to the 
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pathological department where it is examined. 

@, That you did in this case? A. Yes. 

Q. Then did there come a time when you looked at the substance which 
was on the slide? A. Yes. 

Q. On which you put the substance from which you had gotten -- which you 
had gotten from Audrey Tucker? A. Yes. We examined the stain on the slide. 

40 Q. What did you observe? A. The slide contained normal vaginal cells 
which we expected to see and it also contained quite a number of sperm and no 
other evidence of anything abnormal. In other words, no red blood cells for 
evidence of bleeding. 

Q. Was that male sperm? A. There is only one type. 

THE COURT: What is your answer? You are speaking to a jury, Doctor. 

THE WITNESS: We found normal cells, sperm. 

THE COURT: The sperm, what is it? 

THE WITNESS: The sperm is something we do not expect to find in the 
vagina product of the female. | 

THE COURT: How would it get there? 

THE WITNESS: The most common way is intercourse. 

THE COURT: With a. male? 

THE WITNESS: Yes. 

BY MR. FLANNERY: 

Q. How else would sperm get there other than by intercourse? A. The 
only other means would be simply introduction with a sample of sperm taken 
from a male and having been put in the vagina, but intercourse is most common, 
the most common way. ip 

41 THE COURT: The only other way is artificial insemination? 

THE WITNESS: Yes. 

THE COURT: Isn't that rare? 

THE WITNESS: Quite rare. 

BY MR. FLANNERY: 

Q. Assuming that Audrey Tucker in this case had been Ae into an 
automobile by someone, a man, and that the man after striking her about the 











30 
face and threatening her had intercourse with her, would the presence of the 
sperm you found indicate she had in fact that intercourse? A. Yes, it would in- 
dicate she had an intercourse. 
x * * * *&£* * * 
CROSS-EXAMINATION 
BY MR. RAPOPORT: 
Q. Where was your examination conducted? A. The examination was 
conducted in the District of Columbia Hospital Emergency Room. 
Q. Were there any cuts or bruises of the genitals? A. No, there were 
no cuts or bruises of the genital area. 
_ Q. How about the breast area? A. Breasts were normal. 
Q. How about the thighs? A. The thighs were normal. 
Q. What was the appearance and condition of the pubic area? A. There 
were no abnormalities about the pubic area that I noticed. 
Q. What is the external labia or the labia? A. The externia labia are 
two skin folds found just outside the entrance of the vagina. 


Q. What were the conditions of these skin folds in your examination? A. 
These labia skin folds were normal. 


Q. What do you mean by normal? A. There was a normal amount of 
secretion present. The surface was not lacerated and there was no evidence of 
deformity. 

Q. What was the appearance and content of the vaginal canal? A. The 
vaginal canal was normal in appearance. There were no foreign bodies present 
that were to be seen and there was no evidence of deformity. 

Q. What was the appearance and condition of the hymen? A. The hymenal 
ring appeared to have been torn at some day prior to the examination. 

43 Q. Would you say it was prior to November 23, 1957? A. Yes. 

Q. Was there any blood in the vaginal canal? A. No, there was no blood 
in the vaginal canal. 

Q. Was there any blood in the external labia? A. There was no blood in 
the labia or skin fold. 
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Q. How about the pubic area? A. No, there was no blood in the pubic area. 
A. No, there was no blood in the pubic area. | 
Q. Did the woman indicate any signs of being intoxicated? In other words, 
she was fully alert? A. Yes, alert, conscious and cooperative. — 
Q. She was not under the influence of any narcotics, I assume, also? A. 
Not that I could determine at the time. 
Q. Was she rational? A. Yes, she was rational. ! 
Q. Were any fingernail scrapings taken of the woman? A. | No fingernail 
scrapings were taken. : 
Q. Was there any examination of the clothes of the woman? A. Yes, the 
patient's clothes were examined. i 
Q. Was there any physical examination of the defendant taken as far as you 
know? A. I have no knowledge about the defendant. 
44 Q. Was there any physical examination conducted of the defendant's clothes ? 
A. I have no knowledge of that. 
Q. Or of the car in which this incident is alleged to have taken place? 
A. I don't know of that, either. 
Q. Doctor, was she admitted as a bed patient? A. No, the patient was not 


admitted to the hospital. 
x * * * * * € * 





(At the Bench:) 

MR. RAPOPORT: Your Honor, I would like to question =o the com- 
plaining witness and I agreed to let the doctor go on the stand so he could get back 
to the hospital. The last time I think she was on the stand, and I was conducting 
examination, she had not been excused. 

THE COURT: You may put her back on. 

MR. FLANNERY: May the Doctor go back to the hospital, Your Honor? 

THE COURT: Yes. 

(In Open Court:), 

Thereupon, 
AUDREY TUCKER 
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resumed the stand and was examined and testified further as follows: 
CROSS-EXAMINATION - resumed 

BY MR. RAPOPORT: 

Q. Miss, could you tell us who were you living with on November 23, 1957, 
besides your uncle, if anyone? A. My uncle and a friend of his, a lady friend. 

Q. Were you living with a man in a marital relationship on that date? A. 
No. 

Q. When was the last time before November 23, 1957, that you recall that 
you had an intercourse with anyone? A. That was that Monday -- the Monday 
before that Saturday. 

Q. That would be approximately five days before, is that right? 

THE COURT: This that you have been telling us about happened on Nov- 
ember 23 and that was a Saturday? 

THE WITNESS: Yes, sir. 

THE COURT: You had had your last intercourse previous to that previous 
Monday, which would have been the 18th, five days before; is that right? 

THE WITNESS: Yes, sir. 

BY MR. RAPOPORT: 

Q. Who was that intercourse with? 

THE COURT: Don't answer that. 

MR. RAPOPORT: I will withdraw that, Your Honor. 

BY MR. RAPOPORT: 

Q. Miss, could you tell us where exactly did the intercourse you are 
charging the defendant with take place? A. 910 Seventh Street, Southeast. 

Q. I don't think you understood my question. Where, exactly, did that in- 
tercourse take place that you are charging the defendant with? A. It happened 
on 4th and P, I think it is. 

Q. 4th and P Streets? A. Yeah, between 4th and 3rd on P. 

Q. How long did you live in that neighborhood up to that day? A. I had 
been there approximately five days. 

Q. Pardon? A. Five days. 
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Q. Five days. 

THE COURT: I am going to go back to the question which I instructed you 

not to answer, namely, who did you have intercourse with on the previous 
Monday. I will let you answer this way: Was it or was it not this defendant ? 

THE WITNESS: No, it wasn't. | 

THE COURT: All right. 

BY MR. RAPOPORT: 

Q. Had you ever been in the neighborhood or the area where this inter- 
course took place on that day before that day? A. No. 

Q. Now, you said before when Mr. Flannery was questioning you that the 
neighborhood was pretty much sustained? A. Most of the bee are moving out 
and houses are going to be torn down. 

Q. There are houses up and down 4th Street on both aseen?| A. Yes. 

Q. Isn't it also correct Fort McNair Guard Post is in that area? A. 
don't know because I haven't been down that way. | 

Q. Where is this restaurant -- 


THE COURT: I think in view of that last question we had better know -- I 


can take judicial notice of where Fort McNair is, however, what it is with respect 
to this location. The complaining witness has told us about up where Fort 

McNair is, didn't you? 

THE WITNESS: Yes, sir 

THE COURT: It is on what street, M? 

MR. RAPOPORT: No, sir, the main gate is on P Street, a Bene 3rd and 
4th, Southwest. I might add, Your Honor, I know that of my own Praca knowledge. 

BY MR. RAPOPORT: 

Q. Now, Miss, you testified that you didn't know what type of car this was 
that the defendant was driving? A. I don't know the make, or model of the car. 

Q. Was it a car with manual brake shift? A. I don't imow what you mean. 
I don't know the make of the car. 

Q. You know what gear shift is? A. I don't know anything about a car. 

Q. Have you ever ridden in a car before that day? A. I have ridden in 
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a car before. 

Q. Have you ever driven? A. No. 

Q. You don't know anything about a car as far as gear shift is concerned? 
A. No, I don't know anything about the car. 

Q. What hand did the defendant use to hold you in the car when he first 
got in the car or when you were driving in the car? A. He used his right. 

49 Q. He was holding you with his right hand. What hand did he use to start 

the car? A. Left. 

Q. What hand did he use to shift the gear or pull down the gear shift, if 
you know what that means? 

MR. FLANNERY: She has testified she doesn't know what the gear shift is. 

MR. RAPOPORT: I will withdraw that. 

BY MR. RAPOPORT: 

Q. Do you know what an emergency brake is? A. No, I don't. 

Q. Then you wouldn’t know whether it was on? A. No. 

Q. Then you wouldn't know what hand the defendant used to use the emer- 


gency brake? A. All I know he hold me with the right and started the car with 
his left. 


Q. Do you know if he had to turn on the lights of the car or not? A. Not 
as I know of. 
It was dark out, wasn't it? A. Yes. 
How did he steer the car? With what hand? A. He did it with one hand. 
What hand was it? A. The left. 
Pardon? A. Left hand. 
While he was holding on to you with his right hand and driving with his 
left hand, with your legs free? A. Yes. 
Q. How about your arms? A. He had me by my arms on this side (indicating) 
THE COURT: Left arm. 
BY MR. RAPOPORT: 
Q. Your leftarm? A. Yes. 
Q. Was your right arm free? A. Yes, it was. I was trying to get out of 
the door with that. 
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Q. Were you kicking him with your feet while this was pppoe A. No, 
I was using my feet to try to get away. ; 
Q. Were you trying to hit him with your free right arm, during that time ? 
A. I don't remember whether I hit him or not. 


Q. Did you attempt to push the horn of the car while you were in the car? 
A. I don't remember that. ! 
Q. Do you know if there was a horn inthe car? A. I guess there is a horn 


in the car, the same as any other car. | 
Q. Didn't you give a statement to the police in the office that originally 
when the defendant happened along, the defendant honked his horn at you? A. Yes. 
Q. There must have been a horn in the car, then, is that right? A. Yes. 
Q. Did you have anything with you? Were you carrying anything yourself. 
A. No, just money. When he met me I had money. When I come out the store, 
I had cigaretts, five packs. | 
Q. Did you have a pocketbook with you? A. No. ! 
Q. You had nothing of that nature? A. No. | 
Q. Would you know whether it was a two-door car ora four-door car? 
A. I know it is a four-door, you can get in back and front. : 
Q. Were there any articles or things on the front seat of the car? A. No. 
Not as I know. I didn't see any, anyway. 
Q. Now, after the defendant had started the car and was riding for that one 
block, I believe you said, and was holding on to you with his right hand and 
driving with the left hand, were you kicking him during that ride? A. Iwas 
trying to get out the door; I told you that. 
Q. Were you kicking him? A. No, I told you I was using my feet to get 
out the door. 
Q. Were you hitting him with your free arm during that ride? A. Itold 
you I don't remember whether I hit him or not. 
Q. Now, do you recall in this statement you gave to the Police Department 
"whether or not you said that the defendant drove around to this little street, he 
parked ''and that is when we started fighting"? A. I said we started fighting again. 
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They asked me about 4th Street and then they asked me about what happened 
around there. 

MR. RAPOPORT: Your Honor, may we approach the Bench? 

THE COURT: Yes. 

{At the Bench:) 

MR. RAPOPORT: Your Honor, I would like to see the Government's written 
statement. 

MR. FLANNERY: I have a copy. 

MR. RAPOPORT: I would like to see that on cross-examination. 

MR. FLANNERY: All right. Here is a copy of the statement. 

(Statement handed to counsel. ) 

MR. RAPOPORT: Do you have the original? 

MR. FLANNERY: Sergeant Mackie has it. He is outside. You can ask 
him for it. This is a duplicate. 

THE COURT: Is the original signed? 

MR. FLANNERY: Iam sure itis. I haven't seen it. 

(In Open Court:) . 

BY MR. RAPOPORT: 

Q. Now, Miss Tucker, you recall giving a written statement and signing a 
statement for the Police Department on the morning of November 23, 1957? A. 
Yes. 

Q. Let me ask you if that is your signature? A. Yes. 

54 Q. Now, in that statement, it states: "He started the car right away and 
drove around to this little dark street. He parked and that's when we started 
fighting.” What do you mean by that? A. That is when we started fighting, 
around P Street when he parked the car. 

MR. FLANNERY: That is not correct. He is quoting from the latter part 
of the statement and the other part is left out. 

THE COURT: Do you want to read it in evidence? Of course, the Govern- 
ment's case is not over. You can introduce anything you want. Technically, I 
have no objection. 
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MR. FLANNERY: Really, it is not admissible. If he wants to read it I 
have no objection. 

MR. RAPOPORT: "Washington, D. C. Saturday, November 23, 1957. 

"Re: Reported rape of Audrey Francina Tucker, colored, 28 years, of 
353 M. Place S. W. about 4:15 A.M., Nove. 23, 1997, while in an automobile, 
parked on P St., S. W. between 3rd and 4th Streets, by one Eugene Porter, 
colored 23 years of 906 12th Street, S. E. Apt. 2. | 

"Statement of the Complainant: Audrey Francina Tucker, color ed, 28 years, 
single and now living with her uncle, Frank Coates, at 352 M Place, S. W. -- 
no phone. This statement was taken in the office of the Sex Squad in the presence 
of Probation Detective Irma P. Smith. Complainant has five children, ages 
ranging from 11 years to 4 years. These children are living in Virginia and are 
supported by their fathers. Complainant is unemployed. ! 

"Statement: At about 3:30 or a quarter to four this morning, Saturday, 
November 23, 1957, my uncle sent me to the store to get some cigarettes. When 


he sent me, I went up to the corner of 4th and M Place, S. W., and turned left, 


walked to the corner of 4th and N, crossed over, a man that I did rot know passed 
me in a pinkish red car and blew the horn at me. I don't know the make or model 
of the car. When he blew the horn, I just looked and kept on walking. I went in 
a lunch room and beer garden all together; it is on 4th Street. I went in the store 
and while I was standing at the counter, the man who had been in the car and 
blew the horn at me, came in the store. I asked the man behind the counter to 
give me change for a dollar sol could get the cigarettes out a vending machine. 
A woman gave me the change; I got the cigarettes out the machine and then I went 
out. The same man followed me out the store. He tried to say something to me 
but I didn't pay him any mind. Then this man hit me in my chest and knocked me 
to the ground. I butt my head when I hit the ground. Then he drug me over 
to the car, which was parked at the curb. He had me under my arms and then 
when we got to the car, he shoved me on the front seat and throwed my legs in 
after me. He come in on the same side I was on. He started the car right away 
and drove around to this little dark street. He parked and that's when we started 
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fighting. That's when I got his eyeglass case out of one of his pockets. We 
were out of the car when we were wrestling. He got me back into the car and 
he put one hand against my throat and he told me then that he wanted some pussy. 
I told him if that was what he wanted, why didn't he ask for it; why did he have 
to take it. He told me that if I didn't lay still, he was going to choke me. I was 
scared then, so I didn't scream and I didn't fight back any more. He took my 
pants off but he did not take his off; just opened them up. Then he had an inter- 
course with me. He completed the act and discharged in me. When he finished, 
he took me back to 4th Street, cross the street from the store where I had went 
at to get the cigarettes. He told me that he wasn't going to hurt me and he let 
me out. He took off. I went home and told my uncle what happened and he went 
with me to No. 4 Precinct to make a report. 

"I can read and write. I have read this statement and all of it is true and 
correct. 

"Witnessed: Irma P. Smith; Signed: Audrey F. Tucker. 

"Finished: 9:35 A.M." 

THE COURT: Give that back to Mr. Flannery or keep it if you want to use it. 

MR. FLANNERY: Do you want to use it? 

MR. RAPOPORT: Yes. 

BY MR. RAPOPORT: 

Q. Now, Miss Tucker, I have just read the statement and I would like this 
point straightened out in the statement. 

"He started the car right away and drove around to this little dark street. 
He parked and that's when we started fighting." 

And I am using direct quotes from your statement -- I don't.understand 
what that means. Could you explain that? A. As I told the detective, he knocked 
me down near the store that is when we started fighting out there when he carried 
me in the car, and on P Street we started fighting and he came out of the car. 

58 Q. In other words, you are stating that is not the first time you started 


fighting? A. No. 
Q oO. K. In your statement you also said that after he got you back into 
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the car and told you he wanted intercourse you said if that is what he wanted why 
didn't he ask for it, why did he take it. That is before the intercourse, is that 
right? A. No. ! 

Q. Let me read the statement here. I will quote directly: 

"We were out of the car when we were wrestling. He got me back into the 
car and he put one hand against my throat and he told me then that he wanted 
some pussy. I told him if that was what he wanted, why didn’t he ask for it; 
why did he have to take it. He told me that if I didn't lay still, he was going to 
choke me. I was scared then, so I didn't scream and I didn't fight back any more." 

Did you say that? A. I imagine I might have told him that by being upset, 
I guess being scared to death I might have been all mixed up. It might have 
happened afterward. | 

MR. FLANNERY: That is not correct? 


THE WITNESS: My statement that I made is incorrect. 
BY MR. RAPOPORT: | 
Q. Did you read and sign the statement? A. Yes, I did. | 


Q. Now, at the time of the intercourse in this car, what position were 
you in? A. Across the front seat laying back with my feet hanging out and my 
head in. | 

Q. On what side of the car was your head, the driving side or the passenger 
side? A. My head was towards the steering wheel. Driver's side. 

Q. You were lying on the seat? A. Yes. 

Q. That is the front seat? A. Yes. 

Q. In what position was the defendant at that time? A. He was on the 
outside between my legs. | 

Q. Was his head on the driver's side of the car? A. He 1 was leaning over me. 

Q. Let me ask you this: He was leaning over you? A. Yes. 

Q. Then his head was towards the steering wheel of the car also, is that 
correct? A. Yes. | 

60 Q. Was he sitting or half sitting or lying over you? A. First he was 

standing between my legs. When he did what he had to do, he laid down on me. 


| 
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Q. What do you mean by first standing between your legs? A. When he 
had me on the seat first he was standing between my legs and then when he laid 
down he was quite naturally lying on top of me. 

Q. He was lying on top of you; is that right? 

THE COURT: That is what she said. This is your second time around, so 
to speak. I can't let you go over the same subject too often. 

MR. RAPOPORT: We haven't discussed that, Your Honor. 

THE COURT: I think you have. Well, you have done it now. 

BY MR. RAPOPORT: 

Q. Miss Tucker, could you tell us, were the car doors closed? A. The 
one on the side where I was laying wasn't closed. 

Q. Iam afraid -- on which side was the door opened? A. On the right. 

Q. Right side? A. Uh huh. 

Q. Would that be the driver's side or the passenger side? A. No, pas- 
senger side. 

Q. The passenger's side. Now, let me ask you this, Miss Tucker. Could 
you tell us -- and I don't mean to embarrass you -- I would like to know whether 
or not the defendant had any difficulty in penetrating your sexual organs? A. No. 

Q. None whatsoever? A. None that I know of. 

Q. Was it because you were no longer resisting him? A. I guess so. 

Q. On the way back to where he let you out, was he holding onto you then? 
A. No. 

Q. Then you were not fighting with him at that time when he let you out 
of the car? A. No, I was crying as I told you yesterday. 

Q. After he let you out, how far away was it to your house? A. I told you 
he let me out right there at N Place. 

62 _Q. What hundred N Place? A. The 300 block on 4th. 

Q. . On 4th Street. And that would be 4th and N Place? A. Yes. 

Q. How far away do you live from 4th and N Place? A. About as far from 
here to that door. 

Q. Were you able to walk there by yourself? A. Yes, I did. 
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Q. Then you and your uncle went to the police; is that right? A. Yes. 

Q. How did you get to the police to report this? A. A friend of his took 
us in the car. i 

Q. Incidentally, that friend, did you notice how he started the car? A. I 
wasn't in the front. I was in the back. 

Q. Were you admitted as a bed patient to the hospital? N No. 

Q. Approximately how long were you at the hospital? A.. I don't know. 
I guess maybe an hour, maybe an hour and a half. It could have been longer than 
that. When we left, it was about six when we went to headquarters, it must have 
been about nine, a little before or a little after nine. 

x * * * * * *& KK 
MR. RAPOPORT: I have no further questions, Your Honor. 
MR. FLANNERY: I have just‘one. “ ~“ 
_- REDIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mrs. Tucker, let me ask you this: Did you no Longer! resist this 


man, the defendant, because you were frightened after the bea he had given 
you? A. Yes, sir. 


x* * * * * * * * 


FRANK COATES 
called as a witness and, having been first duly sworn, was exainined and testi- 
fied as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Mr. Coates, keep your voice up real loud so I can hear you way back 
here. What is your fullname? A. Frank Coates. 

Q. That is C-o-a-t-e-s? A. C-o-a-t-e-s. 

Q. Where do you live? A. 352M Place, Southwest. : 

Q. Did you live there on November 23, 1957? A. That is right. 

Q. Mr. Coates, is Miss Tucker your niece? Audrey Tucker, is she 
your niece? A. Thatis right. 
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Q. She is the witness who just preceeded you on the stand; is that right ? 


Q. On November 23, 1957, did you have some guests in your house during 
the early morning hours? A. Yes, they were there from nine until way in the 
morning, until way after midnight. In fact, when this girl went out it was after 
3:30 in the morning to get cigarettes. : ; 

Q. Very well. Now, then, around 3:30 a.m. in the morning on November 23, 
did Audrey Tucker leave the house? A. That is right. 

Q. Wasthat pursuant to a request from you? A. I gave her $1. 25 to get cig- 

arettes. 

Q. Did there come a time when she came back to your home at 352 M 
Place, Southwest? A. Yes. She came back in that morning. It had started 
to rain. 

Q. It rained a little? A. Thatis right. I thought some other girls went 
with her. When she came in her coat was torn. 

Q. How long after she left, was it she came back? A. It had to be near 
an hour -- near an hour. 

Q. When she came back, what did you see? A. When she camein, she came 
in jumping and hollering. We were playing Pinochle. Everybody jumped up and 
rantoher. Her face was bleeding. She.had a spot on back of her head. Her 
coat was torn here (indicating). Blood from her face dropped on the coat. This 
eyeglass case dropped out of her bosom. She had only three packages of cigarettes. 
She was supposed to get five. This fellow Jimmy, my guest in the house, he say 
you had better take her to No. 4 Precinct. 

Q. . Did Audrey Tucker tell you what happened to her? A. She cried so -- 

Q. Just tell us if she told you what had happened? A. Yes. 

Q. When she told you what happened, was she bleeding and excited? A. Yes. 

Q. This was a little less than an hour after she left you? A. That is right. 

MR. FLANNERY: I submit what the victim told this witness would be part 
of the res gestae. 

THE COURT: Do you have anything to say about it? 
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MR. RAPOPORT: I have no objection. 

THE COURT: Go ahead. 

BY MR. FLANNERY: 

Q. What did Audrey Tucker tell you at that time when he came back? A. 
" She told me when she came back when she crossed M in the street to the shop, 
this fellow tried to get her to get inthe car. I asked her did she want to get 
into the car. She said no she was going to get cigarettes. After she went in the 
restaurant, she noticed this man came in behind her. Then she went and got 
change and got the cigarettes. This man was still in there and he followed her 
out. Just a space from the car -- then he tackled her to get into the car. Then 
there they started intoatussle. From then on she fight him, and he got her in 
the car and he got in on the side she got in. 

Q. Then what did she say happened? A. She said after that he started to 

choke her. After he choked, he wanted to have sex with her. 

Q. What did she say happened after that? A. She said he had taken her 
clothes off and had sex with her. 


Q. Allright. Then did you take Audrey Tucker somewhere? A. After 


that I taken her to No. 4 Precinct. | 

Q. And made a complaint, is that right? A. Yes. ! 

Q. Very well. Now, then, was she taken to the hospital ? A. Tkey called 
and they got the Women's Bureau and someone come; she came. Soon after Mr. 
Mackie, the detective, he came and he asked me -- 

Q. Let's not go into what he asked you. Mr. Mackie arrived at the Pre- 
cinct? A. He arrived. | 

Q. Audrey Tucker went to the hospital. Did you go? A. 4 went; Officer 
from the Women's Bureau took Audrey down. ! 

Q. After you went to the hospital did there come a time you went to head- 
quarters? A. We were brought from the hospital to headquarters. 

Q. What did you do? A. We were carried down there ‘7 room where 
men were lined up. 

Q. I don't want you to say what anybody said. When the ™ were lined 
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up, did you see something happen? A. When we went in there, Audrey pointed 
out the man who had attacked her. 

Q. Did you see her point out the man? A. Yes. 

Q. The man she pointed out, do you see him here today? A. There (in- 
dicating) 

THE COURT: With the cotton shirt on? 

THE WITNESS: With the shirt on. 

THE COURT: All right, that is the defendant. 

MR. FLANNERY: I believe that is all of this witness. 

CROSS-EXAMINATION 


BY MR. RAPOPORT: 
Q. Mr. Coates, how long did you live in that neighborhood? At 352 M 
Place, Southwest? A. I lived there near two years. 
Q. Then you are familiar with 4th Street area between, say, M Place and 
P Street? A. Well, I know pretty much about it. 
73 Q. Are there houses on both sides of 4th Street? A. Both sides of 4th 


Street. 
Q. Yes. A. Yes, it is all the way down to P Street, to the barracks. 


Q. Down to where this Mamakos restaurant is that your niece went to get 
cigarettes? A. Yes, it is on the right between O and P by the car barn. 

Q. On what street? A. On 4th Street. 

Q. Is Fort McNair on P Street? A. Well, it is facing 4th Street - 4th 
Street is facing, it runs right out to Fort McNair. 

Q. Do you know if there is a guard house on P Street at Fort McNair be- 
tween 3rd and 4th? A. On the guard house, running from P Street, running to 
the fence -- there is a gate running to the middle of the block. 

Q. Is there a guard house there? A. Yes. 

Q. Did you ever tell the police in the defendant's presence that your niece 
had been out with someone else earlier that evening? A. Yes. 

74 Q. Did you ever tell the police in the presence of the defendant that Miss 
Tucker had been out with someone else beside the defendant? 





THE COURT: That night. 
BY MR. RAPOPORT: 
Q. That night. A. No, no. In fact, she hadn't been out trom nine. The 
liquor store closes at nine o'clock and she went out -- that is the last time she 
was out to my knowing. She was in the house serving us coffee and sandwiches. 
Q. What did you mention about the liquor store? A. That is at 4th and 
M Street, she went out and got beer; that was at nine o'clock. : 
THE COURT: You mean she brought it back to you? 
THE WITNESS: Yes. 
BY MR. RAPOPORT: 
Q. After she come back to the house, you said that she was screaming 
and hollering. What do you mean by screaming and hollering ? A. She was crying. 
Q. Was she yelling? A. Yes. 
Q. All right. 
MR. RAPOPORT: I have no further questions. 
MR. FLANNERY: That is all. 
THE COURT: That is all, Mr. Coates. 
(Witness left the stand. ) 
MR. FLANNERY: Call Officer Bean. ! 


' 
| 
| 


Thereupon, 


\ 
| 


GEORGE L. BEAN | 
called as a witness and, after having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION | 
BY MR. FLANNERY: | 
Q. State your name, please? A. George L. Bean, Private. 
Q. You are a police officer presently attached to No. 4 precinct ? A. That 
is right. : 
Q. Were you so attached on the 23rd of November, 1957? A. Yes. 
Q. What shift were you working that night? A. 12to8. | 
Q.. Did there come a time while you were on duty that evening when you 
saw one, Audrey Tucker? A. Yes, sir. | 
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Were you on duty in the Precinct that night? A. In the station house. 
What time did you see Audrey Tucker? A. Approximately five a. m. 
Just answer this yes or no. Did she make a complaint to you? A. Yes. 
Was she with her uncle, Frank Coates, when she went to the Precinct? 
A. Yes. 
Q. Did you notice anything about the appearance of Audrey Tucker? A. 
Yes. She had an abrasion over her left eye, a knot on the top of her head, an 
abrasion under her left eye, bloody nose and a skinned right knee. 
Q. Did you notice anything about her clothing? A. Her left coat sleeve 
was torn at the shoulder. 
Did you notify the Sex Squad? A. Yes. 
Did someone from the Sex Squad respond to the Precinct? A. Yes. 
Who responded? A. Sergeant Mackie. 
About what time did he respond? A. Approximately 5:30. 
A.M., that same morning? A. That is right. 
Did you turn the investigation of the case over to him at that time? A. 


MR. FLANNERY: That is all. 
CROSS-EXAMINATION 

BY MR. RAPOPORT: 

Q. Were you the officer that arrested the defendant? A. No. 

Q. Did you see the defendant at all that day? A. No, sir. 

Q. Now, did Mr. Coates state to you that his niece had been out with some- 
one else that evening as far as you remember? A. I don't think so. 

Q. Was Miss Tucker intoxicated or was she not? A. She was not. 

Q. She was fully rational? A. Yes. 

Q. Conscious? A. Yes. 

Q. Did you have anything further to do with the investigation of this case 
after you turned it over to Detective Mackie? A. No, I didn't. | 


* * * *€* *€* &€ K€ 


CHARLES A. MACKIE. 
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called as a witness and, after been first duly sworn, was examined and testified 


as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Please state your name. A. Charles A. Mackie. 
Q. And are you employed by the Metropolitan Police Department ? A. Yes, sir. 
Q. Are you a detective-sergeant? A. Iam. | 
Q. You are attached to what Precinct now? A. Iam ditachea to the 9th 
Precinct. 
Q. Directing your attention to November 23, 1957, were you a member of 
the Metropolitan Police Force attached to the Sex Squad? A. I was 
Q. On that day, November 23, 1957, did you go to No. 4 Precinct in the 
early morning hours? A. Yes, sir; at about 5:30 a.m. 7 
Q. And was that pursuant to a call you had received in connection with 
this case? A. Yes. 
Q. Allright. Now, when you arrived at No. 4 Precinct at 5:30 a. m. 
who did you see? A. I saw the complainant, Miss Tacker, and she had with her 
her uncle, Frank Coates. 
Q. Very well. Now, did you notice the appearance of Audrey Tucker ? 
A. Yes. | 
Q. What did you notice about her appearance? A. She had several abra- 
sions about the face, the eyes, and she had another one under her nose and she 


had a bump on her head and her coat, the left sleeve was torn. 
Q. Very well now, just answer this yes or no. Did she relate a complaint 
to you? A. Yes. ! 
Q. Now as a result of that, did you make arrangements to have her taken 
to the District of Columbia General Hospital? A. Yes. ! 
Q. Very well. Then did you conduct an investigation into the alleged inci- 
dent? A. I did. ! 
Q. Where did you go? A. I went to Mamakos' Restaurant which is located 
on 4th Street, Southwest. | 
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Q. As a result of information received, did there come a time when you 
did something else? A. Yes. 

Q. What did you do as a result of information you received? A. I went to 
the Olymphia Bakery located in the unit block of E Street, Southwest and there 
placed the defendant under arrest. 

Q. Very well. What time did you arrest the defendant? A. About 6:30 a.m. 

Q. And by the defendant, so the record may be clear, you mean Eugene 
Porter. seated at counsel table? A. Yes. - 

Q. Very well. When you arrested him at that time, namely, 6:30 a.m., on 
November 23 -- just answer this yes or no for the time being -- did you question 
him in connection with this case at that time, 6:30? A. Yes. 

Q. Very well. Now, at that time, at the time of his arrest, 6:30 a.m., 
what did the defendant say about the complaint Audrey Tucker had related to you? 
A. He stated he had been in the Mamakos Restaurant; that he left the restaurant, 
he was driving, he was alone, he was going over to where his wife lived in South- 
east; that he remembered on the way over there that she was pregnant so he 
changed his mind about going over there and -- 

THE COURT: Just a moment. 

MR. RAPOPORT: Your Honor, I am going to object. I don't think some 
of this is relevant. 

THE COURT: Some of it is possibly is not. Even if it isn't, I don't think 
because of its very import it doesn't have any adverse effect on anybody up to now. 
The reason I interrupted was because I didn't understand what the witness said. 

THE WITNESS: And he said he returned to the bakery. 

BY MR. FLANNERY: 

Q. Then what did he say? A. He asked me what I wanted; what was this 
thing all about and I told him there had been a complaint, a girl had said that a man 

82 had assaulted her and he at that time told me he left the restaurant. He told 
me again he left the restaurant by himself and started over there and then re- 
turned to the bakery. He said he was alone all the time. 

Q. Did he deny assaulting any girl that morning? A. Yes. 





49 : 

Q. After that what did you do with the defendant? A. The defendant was 
transported to the central cell block located in the headquarters) building and the 
complainant, in the meantime returned from the D. C. General Hospital. 

Q. What time did she return from the D. C. General Hospital ? A. It 
was close to 7:30 a. m. | 

Q. Very well. And meantime, did you keep the éstentant at the central 
cell block awaiting the alleged return of the victim in this case from her exami- 
nation at District of Columbia Hospital? A. Yes. ! 

Q. During the time he was held there at central cell block awaiting the arri- 
val of the victim in this case, did you question him further? A. No, sir I did not. 

Q. Then after the victim Audrey Tucker arrived at the District of Columbia 
cell block at 7:30 or 7:00 a.m., what happened? A. About 7:30 a.m., a line-up 

was held in the central cell block. | 

Q. Will you describe the line-up to the jury? A. Yes, sir There were 
five men in the line-up. | 

Q. Was the defendant one of the five? A. Yes, sir, he was. 

Q. Allright. Very well, then, what happened? A. The complaining witness 
came in and looked at the line-up and immediately identified this defendant as 





the man who had raped her. | 

Q. Very well. At that point what did the defendant, Eugene Porter, say 
in connection with this case? A. He didn't say anything just at that time. 

Q. Just answer this yes or no. Did there come a time subsequent to the 


line-up at about 7:30 a.m. when the defendant Porter did say something concerning 
this case? A. Yes, sir. | 
Q. When was that? A. 7:45 a.m. | 
Q. At 7:45 a.m. what did the defendant Porter say about this case? A. 
He stated the girl was in his car; that he had met her at 4th and N Street, South- 
west; that she had told him something about getting cigarettes. She got in the car 
with him. While they were riding along in the car she jumped out of the car. 
Q. Did he say why? A. No. | 
Q. What, if anything, did he say as to how she got the injuries? A. He 
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said that is how she got her injuries. As far as sexual relations with her, he 
said he didn't have sexual relations with her but that he started to, but that he 
didn't. 
THE COURT: Did you ask him what he meant by that? 
THE WITNESS: That is all he said, that he started to but that he didn't 
have sexual relations with her. 
THE COURT: You didn't ask him any more about it? 
THE COURT: (sic) No. 
MR. FLANNERY: Your witness. 
CROSS-EXAMINATION 
BY MR. RAPOPORT: 
Q. Officer, did the defendant deny that he had raped this woman? A. Yes, siz 
Q. Did the defendant receive any physical examination? A. No, sir. 
Q. Now, did Mr. Coates, the woman's uncle, state at any time that the 
85 woman had been out that night with someone else other than the defendant ? 
A. Inever heard him state she was out with anyone else. I did hear Mr. Coates 
and the complainant state she had been out earlier in the evening. 
Q. She had been out? A. She had been out. There was something said 
about laundry. She had to get laundry or do the laundry. 
Q.. Did you hear about what time? A. Yes, sir, I think it was early in 
the evening, seven o'clock -- around that time, possibly later. 
Q. When you arrested the defendant, did you find any weapons on him inso- 
far as a knife or gun? A. No, sir. 
Q. Did you find any pornographic literature on the defendant at the time 
of his arrest? A. No, sir, I don't believe so. 
Q. Did you find anything to indicate that the defendant might have been a 
sex fiend, so to speak? A. No, sir. 
Did he have any torn clothes? A. No, sir, I don't believe so. 
Was the woman intoxicated or not intoxicated? A. She was not. 
She was fully rational? A. Yes. 
And conscious? A. She was excited but she was not intoxicated or 
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Q. Were there any. lab tests conducted by the police department insofar 
as you know such as fingernail scrapings? A. No, sir. | 
Q. That means on neither the defendant nor Miss Te A. That is 





right. 

Q. Was there any examination for the clothes of Miss Tucker for blood 
and sperm? A. No. | 

Q. Was there any examination made of the clothes of the defendant for 
blood or sperm? A. No, sir. i 

Q. Was there any examination of the car where this alleged rape took place 
for blood or sperm? A. No, sir. : 

Q. Was there any examination of the area where this eee rape took 
place for sperm stains or blood stains? A. No, sir. 

Q. Was there any confession by the defendant of this rape ‘dither oral or 

written obtained by you or any other officers? A. No. | 

MR. RAPOPORT: That is all. ! 

REDIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. You say when he was originally arrested he denied naving the complain- 
ant in his car? A. He did. | 

Q. After she -- when you got him from the line-up, he admitted being 
with her and her being in his car? A. Yes. 

THE COURT: On the second occasion you asked him if she had been in the 
car and you asked him if he had sexual relations and he said he started to but 
didn't, didn't he elaborate on that at all? ! 

THE WITNESS: No, sir. 

THE COURT: Why didn't you ask him what he meant by that ? 

THE WITNESS: He just left the impression that he started to have relations 
with her. ! 

MR. RAPOPORT: I object to any impressions. 

THE COURT: You are perfectly right. I will sustain that. All right. 
Ladies and gentlemen of the jury, we will take a short recess. Please remember 
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the Court's admonition. Please do not discuss the case during this recess 
or any other recess. 
(At this point, 11:35 a.m., a recess was taken. ) 
MR. FLANNERY: That is Government's case. 
MR. RAPOPORT: Call the defendant to the stand, please. 
Thereupon, 


EUGENE PORTER 
called as a witness, after having been first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 

BY MR. RAPOPORT: 

Q. Now, keep your voice up So that everybody in the courtroom can hear 
what you have to say. What is your full name? A. Eugene Porter. 

- Q Howoldare you? A. 24 now. 

Q. At the time of this incident on November 23, 1957, how old were you 
then? A. 23. 

Q Now, directing your attention to that date of November 23, 1957, at 

approximately 2:30 a.m. in the morning, what occurred or what did you do? 
A. I was instructed to go and get some coffee. 

Q. By whom? A. By my boss. 

Q. Who was your boss? A. I don't know -- her maiden name is Bessie 
P-a-p-p-a-s. 

Q. What type of work did you do for Miss Pappas? A. It is more ofa 
doughnut mixer. I make sponges in the days. 

Q. Your work in the bakery? A. Yes, sir. 

@. What happened when she told you to get coffee? A. She gave me the 
keys to the car to get her some coffee. 

Q. What kind of car did you have? A. 1953 Belair Chevrolet. 

Q. Two-door or four-door? A. Two-door. 

Q. Two-door. Did it havea conventional gear or automatic transmission? 
A. Automatic. 
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Q. How would you start that car? A. With the ignition. : 

Q. Describe every step it would take to start that car? A. You had to put 
the car in power on neutral to start it, then you turn on your switch and all the 
way over to start it. ! 

Q. What hand would you use to turn on the switch? A. Right hand. 

Q. Where is the switch located with regard to the steering wheel? A. 

It is located to the right. 

Q. You had to use your right hand, you say? A. That is right. 

Q. On this night of November 23, 1957, what happened after you were given 
instructions by your employer to get coffee? A. I went to Mamakos Restaurant. 

Q. How do you spell that, do you know? A. M-a-m-a-k-0o-s. 

Q. Where is that restaurant located? A. Mostly to 3rd Street, but it 
is on 4th Street. 


Q. Southwest? A. Yes, sir. 
Q. What happend then? A. I went in there and got some coffee. I spoke to 
Jimmy. It was about five white people sitting at the table carrying ona 


discussion and a colored fellow, and Jimmy said -- 
Q. Don't say what was said. Just describe what happened A. He told 
me he had two cups of coffee. 
THE COURT: Just a moment. He told you not to tell us what Jimmy said. 
THE WITNESS: Jimmy Mamakos -- 
BY MR. RAPOPORT: 
Q. Don't tell what Jimmy said to you; just tell exactly what appeaicdl: what 
events took place. A. Itook the coffee and paid him and left. 
Q. Then where did you go? A. I went to 4th and N Streets, Southwest. 
Q. How did you get to 4th and N Streets, Southwest? A. In the car. 
Q. What happened at 4th and N Streets, Southwest, if stig? A. I seen 
Audrey coming up the street and I blew at her. | 
Q. Who do you mean by "Audrey"? Is that the complaining witness? A. Yes. 
Q. What do you mean, "you blew at her’? A. I blew the horn. I saw her 
coming. It was rather late in the morning. I blew at her and I asked her -- she 





93 


54 
came to the car -- I asked her where she was going. She said she was going to 
get cigarettes. 

Q. Did you ever talk to her before? A. I have seen her several times but 
personally I never talked to her. 

Q. What did you say then? A. I told her I would take her to get the cig- 
arettes so she say O.K. The coffee was on the front seat that I had already got. 

Q. You said you blew the horn at her and she came over to the car? A. 
That is right. 

Q. How far did she walk over to get to the car? A. She was on the side- 
walk and I was right there by the curb. It was flashing red light and traffic was 
approaching on M Street. 

Q. Would you say it was ten feet, 20 feet away? A. I would state between 
four and four and a half feet. 

Q. Did she voluntarily came over to the car? A. She did. 

"@ ‘Then what happened? A. ‘Then when ahe ect to the cer. 1 aeked her did . 
she want me to take her to get cigarettes. She say yes. She got into the 
car. I turned right around in the street and proceeded to the lunch room. 
Paks Q. Where you had been before? A. Yes. I asked her if she was afraid to 
be out this late. She answered, "No." So by that time we had reached the lunch 
room. I was double-parked. She went in to get cigarettes. I waited a few 
minutes, being I carried her down there I was going to take her back. 

After she didn't come out, I pulled right across the street. The front of 
my car was directly in front of the car barn, that was for parking later for people 
who works in the car barn. I went over to the lunch room. I sees her arguing 
with a girl about a man. I asked her if she got the cigarettes. She said, "No." 

I took the money and asked Jimmy for change and she gave me one dollar bill 
and I asked her what kind she wanted. She said she wanted Pall Mall. The Pall 
Mall was empty. She said she would take Camels or Chesterfield. She gaid, “I 
don’t know what this fifth pack will be."" I said, "Who is around there?" I said, 
"Women smoke Phillip Morris." I got a pack of Phillip Marris. She was still 
arguing with this girl. I said, "Don't you want to go home? Come on. I will 
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take you home." So we left the lunch room and went across the street and got 
” 94 into the car. 

Q. Did you force her to get into that car? A. No. 

Q. How far was the car away from the lunch room? A. The car had to 
be about 45 feet. 

Q. About 45 feet? A. Yes. 

Q. At that time when you left and she left, were there still people in that 
store? A. Yes, there was. 

Q. What happened then? A. Then she told me she lived on M Place. I 
used to live on M Place. I said, "Isn't M Street a one-way?" : 

I said, "T'll go on P Street and come and turn around on 4th Street. " The 
reason I told her that was because she was underneath the influence of alcohol. 

THE COURT: What did that have to do with that ? 

THE WITNESS: I didn't want her to think that because I went towards Fort 
McNair -- I had to go right up and there was P Street right there indicating) and 
I went around the corner. 

BY MR. RAPOPORT: | 

Q. Then what happened? A. I started the car, I told her I know a place 
after I took her to her place and as soon as I returned with this coffee I had, I 
said, we sure going to have a nice time. I reached over and touched her on the 
leg. The next thing I knew the girl was going out of the car. I didn't have any 
intention of anything. I made a "U" turn at 3rd and I come back. | She was cross- 


ing the street when I came and she was over on the side. I blew my horn over 
again. I asked her what is wrong with you. She said she had lost a pack of cigar- 
ettes and her shoe. So the car was running, I pulled up the emergency brake 

and she opened the door and was sitting on the edge of the seat. I went across the 


street and found the cigarettes up in the grass and her shoe and came back. 

I said, ''What's the matter, do you want to get me in trouble? Don't you 
think you could of get me in trouble? Is there anything you want me to do for you?" 
She said, "No." I said, "I am going to take you back home." 

Q. Did this take place on P Street between 3rd and 4th? A. That is right. 
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Q. Is there a guard house there? A. Two guards there, less than 30 feet 
away. 

96 Q. Was she yelling or screaming at this time? A. No. 

Q. : Was she fighting you in any manner? A. No, she wasn't. 

Q. Then what happened? A. Then after I got back in the car withher shoe <« 
and cigarettes, she was putting her shoe on. I said, "I am going to take you home." 
She said, ‘You're like all the rest of the men. If you want something, why don't 
you ask for what you want?" I carried her to 4th and M and she was carrying on 
a discussion. I said, ‘Is there anything you want me to do for you, take you to 
the hospital?"’ She said, "No." And got out of the car. And she said no. I said, 
"Good night, '' and returned to the bakery with the coffee. 

Q. Then what happened? A. About an hour later or maybe a little before 
an hour, two detective-sergeants came where I work at. I was asleep. 

I had just finished work and my boss said she wanted me to do some work 
over at her house. I said, "There's no sense me going home and make a trip 


down here to get my pay, I'll go lie down in the dressing room, and when you get 


ready to go home you call me. 

THE COURT: Who are you talking about? Aren't you talking about when 
the police came? 

THE WITNESS: I was asleep because I had worked all that day from 11:30, 
that is the time I go to work, and I had worked most of that night because on 
Friday the bakery has a big load to get out for Saturday. 

THE COURT: You were asleep when the officers came? 

THE WITNESS: Yes. 

BY MR. RAPOPORT: 

Q. What happened when the officers came? A. The officer shook me and 
asked me was I with a girl that night. The officer asked me, you (sic) 

I said, "Yes."" He said, "You are the one I want. I want to talk with you 
at headquarters." I know I didn't do anything wrong for the officers to talk to 
me about. My boss asked the officers what was wrong. The officer grabbed me 
in the back of my pants. I said he didn't have to dothat. We went through the 
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garage entrance. He asked was that the car I used? I said, "Yes, that is the 
car I use."’ We got into the scout car, in other words, his car, and proceeded 
on to headquarters and they carried me upstairs. | 

When they got me there he was asking me if I talked to Miss Tucker and I 
told him no. He carried on. I said, "I want to i : i ec- 
tor test. '" Sergeant George Wolfgang said, "That is not necessary." 

We sat there until Miss Tucker came downstairs and she identified me and 
then we went back upstairs and two night officers was going off. Before they 
went off Miss Tucker sit, we all sit in the chairs around, he said Miss Tucker 
was going to tell me how it all had taken place. 

After, when Miss Tucker started talking and when she started I asked for 
ancther lie detector | test because she was lying. Miss Tucker was telling the 
lady who worked at Sex Squad how it all happened. I was there. She said, Mr. 
Porter is not going to. 

The lady that works at Sex Squad was taking her statement that she was 
first giving. She said I lifted her in the car and lifted her over the back seat 
with her. The lady at Sex Squad said he isn't going to do all that lifting and take 
off your pants at the same time if he is going to rape you. That was the state- 
ment she made in front of me and the lady at Sex Squad typed it up. She gave her 
the statement to read. She said if any of these questions on here are false put 
a check mark and I will retype them. She checked some of them and the lady 
retyped it again. Then I sat there again and the two day sergeants started asking 

- 99 me questions about it. One took me down the hall to the oer and on 
the way there he was asking me about the case. 

THE COURT: About what? ! 

THE WITNESS: This here charge I am being charged with. I said, ‘What 
is wrong now, you all believe her. I want a | lie detector test_or an examination. " 
The detective said as far as I am concerned : you done it. : 

We came back up. He said, "We are not going to get anything out of him, 
take him over there and we will mve him arraigned." | 

&. Did you have any scratches or bruises or other marks « on 1 you at that _ 


time when you were arrested? bie No, - haven't. 


Summer iniuethisemssames 
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Q. Did you have intercourse with this woman against her will? A. No, 
I didn't. 

MR. RAPOPORT: I have no further questions. 

CROSS-EXAMINATION 

BY MR. FLANNERY: 

Q. Mr. Defendant, what time did you leave your place of employment to 
go and get your coffee? A. About 2:55. 

Q. Whattime? A. 2:55. 

100 . 2:55? A. That is right. 
Now, you were driving your employer's car, weren't you? A. That is 


That was 2 '53 Chevrolet? A. Yes. 
What color? A. Red and white, two-toned. 
Did you go directly to Mamakos Restaurant? A. I did. 
And bought some coffee? A. That is right. 
Now, up until that point, had you seen Audrey Tucker? A. At the 
time I left the bakery to the lunch room? 
Q. Yes. A. No, I didn't. 
Q. Did you know Audrey Tucker? A. Not, personally. 
Q. You never talked to her before? A. No. 
Q. Had you seen her before? A. I had seen her around with some other 
fellows I knew. 
‘@. You didn't know her. You never talked to her? A. No. 
Q. After you got coffee at Mamakos Restaurant did you go back to the bakery 
with the coffee? A. No, I didn't. 
Q. Where did you go? A. I went down to N Street and picked up Miss Tucker 
and brought her back. 
Q. Why didn't you go back to your place of employment? A. I didn't. 
Q. Why didn't you? A. Because I see the girl. I knew her to see her. I 
said I would do her a favor. 
Q. ‘You wanted to do a favor to a person you didn't know, a person you 
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didn't talk to? A. But I have seen her in my presence. 

Q. You have seen a lot of people around town but I don't think that gives 
you a right to do them a favor? A. There is a lamp post on the corner. I can 
see her very well. : 

Q. Where was this place where you work? A. 58 E Street, near Delaware 
and Capital. | 

Q. When you first saw Miss Tucker, the victim in this case, where was 
she? A. She was on the sidewalk. | 

Q. Walking along the street? A. Yes. | 

Q. She wasn't bothering you, was she? She was minding her own business, 
wasn't she? A. Yes. | 

Q. Did you blowthe horn? A. Yes. | 

Q. And she kept on walking? A. No. | 

Q. It is your testimony she came over to the car and got in your car. And 
what conversation did you have with her before she got in the car ? A. Iasked 
her where she was going. ! 

Q. Why were you so interested? A. It was a late hour. ‘Tt is very seldom 
you see 2 woman on the street that time in the morning. ! 

Q. What did you have in mind when you stopped this woman? A. There 
was nothing in my mind. : 

Q. What was your reason for stopping her? A. I just stopped her. 

103 Q. You just stopped her? A. Yes. 

Q. So it is your story she got into your car by herself. What did you say 
and she say before she got inthe car? A. I asked her where was she going. 
She said she was going to get cigarettes. I told her I would take her to get cig- 
arettes. She said, "O.K." It was steady traffic there moving. I made a turn 
right at the end of 4th Street. : 

Q. You made a turn and went back to the restaurant instead of going back 
to your place of employment, isn't that right? A. That is right. 

Q. Is it your story that when you arrived back at the restaurant you went 
in with her? A. No, I didn't go in with her. 
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Q. What happened? A. I was double-parked. She went in to get cigar- 
ettes. I waited a few minutes and then after she didn't come back out -- it 
wasn't out of my way to take her back to where she lived on my way to the bakery. 

Q. What do you mean by that? A. I wouldn't have to go more than two 
or three blocks out of my way. 

Q. Didn't you say you turned the car around? A. No. You said didI go 
in the restaurant? I said no, she went to the restaurant herself. 

104 Q. Going back to where you first saw her -- A. Yes. 

Q. You had gone out of your way to some extent, had you not? A. Yes, 
for that extent I had. 

Q. After she went into the restaurant, what did you do? A. I waited about 
a few minutes, for about 'the time it should take her to get the cigarettes. 

@. And all this time you had this coffee in your car? A. That is right. 

Q. And then what happened? A. Then after she didn't come directly back, 
I parked over across the street. 

Q. You parked and what did you do? A. I got out and went into the lunch 
room. 

Q. Why were you so interested when she didn't come out? Why didn't you 
go back to your place of business? A. I could have but I didn't. 

Q. Why not? A. Just didn't. 

@. Then what happened next? A. Then she was in the lunch room arguing 
with this girl -- 

105 Q. Yes. A. -- about this man. Jimmy Mamakos was listening to this 
argument and I asked him for change for a dollar to get cigarettes. I got the 
cigarettes for her and then told her to come on and stop arguing. I would take 
her home. She said, "O.K." 

Q. So you went back to your car again? A. That is right. 

Q. How much time had passed from the time you first saw her up to this 
point? A. I would say about seven minutes. 

Q. When she got back into your car, as you say, the second time, what 
happened then? A. After she got back into the car, she told me where she lived 
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and I explained to her M Place was a one-way street, wasn't it or was it not. 
She said it was. | 

Q. Then what happened? A. Then we proceeded -- I told her I know a 
place where we could get something to drink. : 

Q. Where was that? A. That was up T Street from where I work at. 

Q. When you explained that to her, what did she say? A. she said, "O.K." 

106 Q. She said, "O.K."? A. Yeah. 

Q. Did you have any more conversation as to what she meart by "0. K. ''? 
A. What do you mean? 

Q. Did you have any more conversation after she said "O. K. We Be & 
said, "Girl, we sure going to have a good time tonight, aren't we?" 

Q. What did she say? A. She didn't say anything. I reached over and 
touched her and said, "Girl, we sure are going to have a good time tonight. "’ 

Q. At that time were you driving along P Street? A. Yes. 

Q. How fast were you driving? A. I would say about ansanere from about 
ten, maybe a little more than ten miles an hour. 

Q. A little more than ten miles? A. Yes, I had just turned the corner at 
4th and P and I backed out and went up again. 

Q. Then what happened? A. Then she jumped out of the car. 

Q. She just jumped out of the car, is that right? A. Yes, ‘that is right. 

107 Q. Did she say anything before she jumped out of the car? A. No, she 

didn't. | 


Q. You say she was intoxicated? A. Yes, she was. 


Q. How intoxicated? A. Well, see, I drinks my ownself dnd it takes more 
than what she told the sergeant up at headquarters. She said she had one beer 
and a little shot. But the way her breath was smelling, it takes more than that. 

Q. Did she smell strongly of alcohol? A. Yes, because = could be 
right about there and I was sitting here and she was standing up. 

Q. Areal strong smell, wasit? A. Yes. 

Q. You heard the testimony of the officer, did you not? A. He said she 
wasn't intoxicated. You didn't ask him the smell. 


| 
| 
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Q. Was she staggering? A. I wouldn't exactly say she was staggering. 

Q. Was her speech incoherent as a result of drinking? A. Yes. 

Q. She wasn't able to talk very well? A. Well, now, it is like -- 

MR. RAPOPORT: Your Honor, I think it is improper. 

THE COURT: It is perfectly proper. 

THE WITNESS: It was more or less gay-like. 

BY MR. FLANNERY: 

Q. What do you mean by that? A. What doI mean by "gay-like." Anyone 
who drinks gets gay, speaks loud, not exactly real boisterous, but I mean she 
likes to keep on talking. 

- Q. Was she in that condition? A. Yes. 

Q. She was talking in a loud, shrilly voice? A. No, she was not talking 
in 2 loud voice. 

Q. Were her eyes glazed? A. Red and glazed. Yes. 

Q. And she had a strong smell of alcohol? A. Yes. 

Q. When you first saw her was.she staggering? A. You could tell she was 

Q. How could you tell? A. Because I drink -- because if a man drinks, 
he can judge. 

Q. How did you judge this woman? A. I wouldn't judge her as being drunk. 

108 = @Q You say when you saw her walking down the street she walked in such 
@ manner you might have thought she had been drinking? A. Well, just say the 
looks of her. 
_ @. How did she look? A. She looked like she had been drinking. 
-Q. Was she wavering? A. No, I wouldn't say she was wavering. 

Q. Was she staggering? A. No, I wouldn't say that. 

Q. Why would you say she looked like she had been drinking? A. I can't 
tell you. 

Q. Let me ask you this. Had you had anything to drink that night? A. No, 
I had been working. I left once to go to Capital View to carry bread and the next 
one was it that night. 
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Q. You say you were driving ten miles an hour and she jumped out of the 
car when you put you hand on her leg? A. Yes. I didn't have intention of com- 
ing back, but I did because she might have hurt herself and a guard at Fort 
McNair might have seen her jump and so I came back. When I icame back, she 
was crossing over across the street. | 
110 Q. She was able to walk after having jumped out of the car? A. Yes. 
Q. Did you proceed very far after she jumped? A. I ae to stop and 
then didn't. ! 
Q. How far did you drive from the point where she jumped out of the car? 
A. I say the length from where I am sitting to about at that door (indicating). 
Q. Which door? That door? (Indicating.) A. Yes, that is about half a 





block. 
Q. You proceeded a half a block? A. Yes. 
Q. Then you stopped and came back, is that right? A. Yes. 
Q. What did you do when you came back? A. She was over across the 
street. I blew the horn. She turned around. She was hollering her head off. 


When she came over to the car I asked her what was the matter, was she hurt? 
She said no. : 
Q. You said she wasn't hurt. Did you notice anything about her? A. Her 
right cheek was scratched and her eye there (indicating). | 
111 THE COURT: Underneath her eye and right over top of her eye. 
BY MR. FLANNERY: ! 


Q. Underneath her eye, which eye? A. Under the left. -- right one -- 
underneath her left eye. 

Q. Over on top of which was bruised, which eye? A. his eye (indicating). 

Q. Right eye? A. Yes. | 

Q. Where else did you see marks? A. That is alll seen. 

@. How about her lip? Her nose, was it bleeding? A. No, sir 

Q. What did you notice about her clothes? A. Clothes ‘ nothing wrong 
with her clothes. | 

Q. How about her coat? A. Her coat was torn under her sleeve. Likel 
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say, I don't know if her coat was not torn before this incident happened. I don't 
know that. When she showed her coat at headquarters, I saw that. 

Q. Did you notice her coat torn before as compared to when she jumped 
from the car? A. No. 

112 Q. Did you ask her why she jumped? A. Yes, because I even as much as 
told her, "If you didn't want to go out, you didn't have to come back out the store." 

Q. What did she say then? A. She didn't say anything. 

Q. Did she say why she jumped out of the car? A. No. 

Q. Did you ask her? A. No, I -- I asked her what's the matter with her, 
did she want to get me in trouble. She said, "No, I don't want to get you in 
trouble. " 

Q. What did you dothen? A. I told her was there anything I could do. She 
got in the car and I carried her close to her home. 

Q. Where did you take her? A. Fourth and N Place, about from here to 
where that first bench is, that is how far she had to walk from that because it was 
a one-way street. . 

Q. Why didn’t you turn and come up the one-way street? A. Ihadto go 
down one block, down half a block and then come up. 

Q. Why didn't you dothat? A. I didn't -- only thing was in my mind was 
to put her out as near home as possible. She lived the second or third house 

113 from the alley from the store. 

Q. Why didn't you take her to her home, you hadn't done anything wrong ? 
A. I knowI haven't done anything wrong. 

Q. Why didn't you take her to her home then? A. Because I just didn't. 

Q. Where did you go then? A. I went back to the bakery. 

‘@. And then about an hour or so later, the police came and arrested you, 
is that right? A. No, they didn't arrest me. 

Q. What did they do when they arrived? A. When they arrived he shook 
me and asked me if I had been out with a woman. 

Q. You saidno? A. Yes. 

@. Which was alie. A. No -- yes, but I wasn't thinking. It don't seem to 
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be a lie. Suppose I show you something and ask you something and your mind 
hasn't came clear, maybe you wouldn't be too clear. ! 

Q. You knew you had been out witha woman? A. I wouldn't exactly say 
that. Out with somebody means you are going to different places -- out, maybe 
out like a dinner, taking somebody to dinner. ! 

114 Q. Are you telling the Court and jury you didn't know what the policeman 
meant when he asked you if you had been out with a woman? A. No, because 
it was about an hour -- an hour and a half later when they came a the bakery 
and I had been sleeping. 

Q. He asked you if you had a woman in your car, didn't he? A. No, he 
didn't state it that way. He asked me was I out witha woman. | 

Q. And you denied it? A. That is right. 

Q. Didn't he tell you that you had been accused of assaulting a woman? 
A. No, he didn't until I was up at headquarters. | 

Q. Then you continued to deny it until the woman identified you, isn't that 
right? A. Because he didn't ask me when he came on my job. He came on my 
job and asked me if I had been out with a woman. He asked me if my name -- 
he said, ''What do they call you, Buttercup?” He said I was the person he wanted. 
He didn't show me a warrant. He didn't say I was under arrest ee I asked him 

115 what did he want with me. : 

Q. What didhe say? A. He didn't say anything. He said I want to talk 
to you. He put his foot up onthe locker -- | 

Q. He told you why he was talking (sic) you to Headquarters, didn't he? 
A. No, I didn't ask him. : 

Q. Weren't you interested why you were being taken down to Headquarters? 
A. When I asked Sergeant Wolfgang, he didn't say anything the whole time. 

Q. You knew why you were being picked up, didn't you? A. ‘ No. 

Q. You didn't have any idea? A. Didn't have the faintest idea. 

Q. There did come atime when you were put ina sites: with four other 

men, did there not? A. Yes. 

Q. You knew why you were put in the line-up, didn't you? A They hadn't 
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told me even then. They still hadn't told me. 

THE COURT: Did you have any idea why you were being taken to the Pre- 
cinct or whatever it was and why you were being put in the line-up? 

116 THE WITNESS: No. 

THE COURT: You had no idea? 

THE WITNESS: No, sir. The first time that it come to me was when Miss 
Tucker came through the door and says -- and picked me out. 

BY MR. FLANNERY: 

Q. Up until that time you had no idea why you were there? A. No. 

Q. And at that point they had you arrested an hour and half, had they not, 
when Miss Tucker came in? A. About something like that I would say. 

Q. Well, in any event there did come a time when Miss Tucker walked in 
and you were in a line-up with four other men? A. Yes. 

Q. At that point you knew why you were being held? A. No. 

Q.. When did you find out why you were being held? A. When she walked 
in the door, Mr. Mackie told me, "See, I got a girl to identify you." 

Q.. At that time you knew a girl was involved? A. This was after he had 
brought me downstairs. I don't swear he didn't tell her that I was on the end. 

117 Q. You think Mr. Mackie told her you were on the end? A. I don't swear 
he didn't. 

Q. You knew at that time why you were being held? A. For what charge -- 
I didn't. 

Q. Well; you knew that you were being held because of something involving 
her, didn't you? A. I thought maybe it was because of the bruises she had on 
her from jumping out of the car. | 

Q.. She picked you out of the line-up? A. Yes. 

Q. Up until that point, isn't it a fact, you had denied having assaulted any- 
one? A. That is right. 

Q. When she picked you out of the line-up, you admitted for the first time 
she had been in your car? A. Yes. The way he stated it, he said what was she 
in my car for. 
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Q. Who saidthat? A. That is what the officer asked me. © 

Q. What officer? A. He asked me what she got in my car for. 

Q. What officer asked you that? A. The arresting officers. 

, 118 Q. Sergeant Mackie or -- A. And George Wolfgang, two officers arrested 
me. Wolfgang had more to say than Sergeant Mackie. 

Q. After Miss Tucker picked you out of the line-up, you admitted being in 
the car with her? A. We was going back to the hall where I was at first and he 
asked me was she with me and I said, "Yes." ; 

Q. That was the first time you said that? A. Yes. | 

Q. Did you say at that time you started to have sexual intercourse with her? 
A. Yes. 

Q. Had you started to have sexual intercourse with her? A. I was explain- 
ing in the car -- I meant, well, I said that maybe after we had went around to this 
place then I put my hand on her knee. | 

Q. My understanding is you told the policeman you had started sexual inter- 
course with the woman? A. Yes, but she jumped out of the car. 


Q. You know whatI mean. A. It don't mean get ready a 

Q. You didn't tell the police that you started to have intercourse with this 
woman? A. I didn't finish explaining - 

Q. You said you started to have sexual intercourse. Did you tell that to 


| 
1 


| 119 Sergeant Mackie? A. Not right there where she was. 
‘THE COURT: What did you tell him? 
THE WITNESS: I told him I would have had. 
BY MR, FLANNERY: 
Q. A few minutes ago, didn't you -- a few seconds ago, didn't you in reply 
to my question say that you had told Sergeant Mackie that you had started to have 
sexual intercourse with her? A. I didn't tell him that way about it. I didn't tell 
him that was -- you have got me confused. 
Q. I don't want to confuse you. A. I stated that to you. 
Q. Now, you want to change it? A. Well, leave it like I said. 
Q. We will leave it the way you want to say it. What did you tell the policeman 
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A. (No response. ) 

THE COURT: What did you tell the policeman? 

THE WITNESS: I told him that I would have had sexual intercourse with 
her but she had jumped out of the car. 

THE COURT: Had you started to try to have sexual relations before she 
jumped out of the car, is that right? 

THE WITNESS: No, sir. 

120 THE COURT: Did you tell him why? 

THE WITNESS: There was no more than one other reason I could find out. 
Knowing she was with me and she stated she was over at Southeast at some 
friend's house of hers and knowing that she had had sexual intercourse -- 

THE COURT: How did you know that? 

THE WITNESS: I say I don't know. Knowing she had had, she can -- 

THE COURT: But how do you know that? 

THE WITNESS: I don't know. I say knowing she had has sexual intercourse 
and my being with her, carried her to get the cigarettes, there was no other 


thing she could say, with the cuts and bruises, but to say that I raped her. 


THE COURT: That is your idea of why she said that? 

THE WITNESS: That is the only opinion I can give. 

BY MR. FLANNERY: 

Q. You think she picked you out of all the people in the District of Colum- 
bia to accuse you of having raped her? A. I guess I was the only person with 
her that night during that time. 

Q. It is your story she made all this up, is that right? A. It still could 
have been cleared up, the whole thing. I asked for an examination before they 
discharged the lady or a lie detective test. 

121 Q. She was examined at the hospital and the results showed she had had 
intercourse. A. Couldn't she lie on me? 

Q. The jury will decide that, Mr. Defendant. 

MR. FLANNERY: That is all. 

MR. RAPOPORT: That is all. 
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THE COURT: Have you any more testimony to offer? 

MR. RAPOPORT: No, Your Honor. 

THE COURT: We will take the noon recess now. | 

Ladies and gentlemen of the jury, we will resume at 1:40, twenty minutes 


to two. When you return, please take the seats you have now in the jury box 
and remember not to discuss this matter among the jury while you are at lunch. 
(Whereupon, at 12:30 p.m., the trial was recessed to reconvene at 
1:40 p.m., the same day.) 
AFTERNOON SESSION 1:40 p.m. 
THE COURT: You may proceed. | 
ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR, FLANNERY | 
MR. FLANNERY: You have now heard the evidence in the case, ladies 
and gentlemen of the jury, and it becomes your province to review the facts and 
apply to the facts of the case, the law which His Honor will give you and reach a 
fair and impartial verdict in the case; fair to the defendant and fair to the victim 
and the public. 
Now, by way of preface I would like to say this: I don't think anyone in 
this courtroom will deny the fact that one who happens to live in the 300 block 
of N Place, Southwest has as much right to walk the street unmolested as one 
who might live in Chevy Chase where people, due to circumstances, are more 
fortunate and have more of the material things in life. Just because Audrey Tucker 
lived in that neighborhood and because of the fact that she had five children and 
perhaps had never been married does not make it right for a i like this de- 
fendant to assault her and rape her. She has rights. 
She has a right to be protected under the law just the same as anyone else 
in this community. 
Now, with that in mind, let's look at these facts briefly and see what happened 
here: | 
123 You heard the testimony of Audrey Tucker that she had left her uncle's home 
at around 3:30 to 4:00 a.m. in the morning and had been requested by him to go 
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to this restaurant, which was a short distance away, an all-night restaurant, to 
buy some cigarettes. 

She testified she was progressing to the restaurant along the street to 4th 
and N Place when a car occupied by this defendant drove up, blew the horn and 
was calling her. She kept on walking and walked into the restaurant. She testi- 
fied the occupant of the car followed her into the restaurant and while she was in 
the restaurant, he tried to engage her in conversation. She didn't answer him and 
walked out of the restaurant. 

Then she testified this defendant grabbed her, hit her, knocked her to the 
ground -- to use her term, I believe she said that he butted her head on the 
ground --and then he forced her in the car and they drove a short distance in the car. 

When they arrived at a place two or three blocks away, he stopped the car. 
She started fighting him again. There came a time she got out of the car again. 
He brought her back into the car, choked her and had sexual intercourse with her 
against her will. 

124 She said at the time the sexual act was consummated because he was choking 
her; because he was fighting her, she ceased to resist at that time. 

Then she stated the defendant drove her a short distance away from her 
home which was a short distance from the restaurant, and let her out of the car 
and she went home. 

She made an immediate report to her uncle of the assault. You heard her 
uncle testify that when she came back less than an hour after she left 352 M 
Place, she was in a distraught condition. She had these injuries on the lip, an 
abrasion under her eye, and her coat was torn. She related to her uncle what 
had happened and the uncle testified she told him she had been forced into this car 
by a strange man and had been sexually assaulted. 

Then an immediate complaint was made to the police. 

Officer Bean testified a complaint was made to him about 5:00 a.m. He 
testified about the injuries he had observed about the face of the victim and also 
the fact she had a skinned knee. 

Then to further corroborate her story, you heard testimony that she was 
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taken to the District of Columbia General Hospital and Doctor Ryan examined her 


there. | 

125 He, too, saw the injuries about her face. He made an examination of her 
genital area and took a smear test -- he has explained to you how that is done -- 
and the results of the smear test showed presence of sperm, which indicated to 
him recent intercourse. 

All of those things, ladies and gentlemen. of the jury, namaly, the fact she 
made an immediate complaint to her uncle, the fact an almost immediate report 
was made to the police and the fact the physical examination revealed a recent 
intercourse are corroboration of her story. | 

The defendant evidently would have you believe that this ai’ happen and 
that Audrey Tucker has fabricated or made up this story. : 

Now, ask yourselves this: Why in the name of common sense would she pick 
him, this defendant, out of all the people of the District of Columbia, a man she 
didn't know, and accuse him of rape? Is there any showing she had known him 
before? Is there any showing of animosity between them? Is there any reason 
in the world why she would have said this if it were not so? 

And Officer Mackie testified also. You will recall Officer Mackie, based 
on information received, arrested the defendant. At first the defendant denied 
knowing anything of an assault; that he had a woman in his car; I that he had been 

126 out with a woman. 

If this whole incident is as innocent as this defendant would have you believe, 
why would he lie to Officer Mackie? Why wouldn't he say, ee I had this 
woman in the car. I didn't rape her." 

But, no, at first he denied having her in his car at any time until they had 
the line-up at No. 4 Precinct and the complaining witness picked him out of the 
line-up that he finally admitted that he had seen her or had her in his car. What 
does that indicate to you? Do innocent people have any reason to lie when they 
have not done wrong? Didn't he know why he was being arrested? He tells you 
from the witness stand he had no idea why he was arrested, why he was held for 
an hour and a half until Audrey Tucker picked him out of the line-up. Why did he 
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deny it if he was so innocent as he claims he was? 

The defendant, of course, has told you that there came a time when he was 
‘driving down the street and he honked his horn at Audrey Tucker; that she came 
voluntarily to the car and got in the car and he drove her to Mamakos Restaurant. 
He told you he went in with her. Then they came out and got back in his car. 

He tells you they were driving along at about ten or fifteen miles an hour and all 
of a sudden he touched her on the leg and she jumped out of the car. Do you be- 

127 lieve that? Does that make sense to you? If she was the type of woman 
who would have gotten in a strange man's car at 4 o'clock in the morning, do 
you think his placing a2 hand on her leg would_have so provoked her, so excited 
her that she would jump out of the automobile? Does that make sense? I don't 
think it does. 

When he was questioned by the police, he at one time told the police, "I 
started to have sexual intercourse, "' but then he tries to explain what he meant — 
by that; that he meant to say something else. 

To summarize his testimony, I can merely say this: You are all people 


of common sense and experience in the world -- that is the beauty of our jury 
system. We put the testimony in evidence and they use wisdom and decide who 
is lying and who isn't lying. 


The defendant has claimed he wanted a lie detector test. Well, he has the 
best lie detectors right here. I have always said a jury composed of twelve in- 
telligent people is the best judge of the facts. | 

You had a chance to observe him, his manner of testifying. Did he impress 
you-as 2 truth-telling individual? Do you think he was frank? Do you think he 
was telling the truth? 

You saw the victim testify. You saw the way she conducted herself on the 

128 witness stand. Do you think she was telling the truth? You have got to 
det ermine where the truth lies. 

The Government submits to you, ladies and gentlemen of the jury, based 
on the evidence in this case presented by the testimony of the victim, the victim's 
uncle, the police and Doctor Ryan that it is proved beyond a reasonable doubt this 
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woman was taken off the street at 4 o'clock in the morning of November 23, 1957, 
and forced into this defendant's car and was raped. ! 

However, it is your duty to decide the case. I will ask you to listen care- 
fully to the instructions of the Court and use your common sense, and Iam sure 
you willreach a common sense verdict in this case. ! 

THE COURT: Mr. Rapoport. 

ARGUMENT IN BEHALF OF THE DEFENDANT 
BY MR. RAPOPORT | : 

MR. RAPOPORT: If it please the Court, ladies and gentlemen of the jury: 
first, I would remind you that I have been appointed by the Court in this case 
to serve without compensation of fee and if I have made any mistakes, and I pro- 
bably have, I ask they not be held against my client. Iam trying to do the best 
for him as I possibly can. : 

This case sort of reminds me of a story about a woman who had an affair 

129 and was 2 bit tired of it. At the trial of the case she was asked, "Were 
you raped?" She answered to the question, "Why, I was raped all summer long 
until I was tired of it." | 

I think some of the circumstances in this case appear somewhat similar - 

_ she was raped all summer long until she was tired of it. ! 

I would like to bring out a few points which arose in the testimony. First, 
let's take that physical examination of the victim by the doctor atthe District 
of Columbia General Hospital. Doctor Ryan testified there were no lacerations 
of the genital organs or of the breasts or thighs, which would be the vital organs 
involved in any type of rape or sexual assault case. He testified that she was 
conscious, she was not admitted to the hospital for any further treatment. 

Let’s take the testimony of the officers regarding the physical appearance 
of the defendant herself. If there had been any resistance by this woman, wouldn't 
it be common sense to think a man who tried to assault a woman would have some 
physical marks of violence about him or that his clothes would be torn. I suggest 
there would be such marks. The officers, however, testified’ there were no 
scratches, bruises, nor cuts, nor bleeding of the defendant himself, nor were 
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there any torn clothes belonging to the defendant. 

In addition, the complaining witness here testified she didn't remember 
whether she yelled or screamed or not when she came out of the store and he 
grabbed her. I submit the store was approximately 25 feet away from the car 
and she said she was grabbed and hit about 12 to 15 feet away from the store 
itself, and there were people in that store. Isn't it common sense to believe if 
she had yelled or screamed, there might have been some help forthcoming from 
that store some 12 or 15 feet away? 

Let’s take the testimony when the defendant drove the car, as she said, 
and then parked it on P Street between 3rd and 4th Streets, Southwest. Fort Mc- 
Nair is in that very block, with a guard house continuously open. If she had 
screamed or yelled, don't you think there would be help forthcoming? 

Yes, it is true she has five children. She is not married. But that doesn't 
make it right to rape a woman of this type. I submit to you her personal background 
has to be given consideration by you as to what type of woman she is to resist an 
assault as she charges here, if you believe her story. 

She also admitted on the way back from this alleged rape, she didn't 
attempt to get out of the car, nor was she held in the car by the defendant. 

Now, let's take the starting of an ordinary car. She said the defendant 
struck her and dragged her about 12 or 15 feet to the car, threw her in on the pas- 
senger side, head first and then threw her feet in also, and got in. In order for 
him to hold her and get in the car too, he would have to crawl over her to get to 
the driver's side. She said he was holding on to her with his right hand and driv- 
ing with his left. 

Let's take the physical steps necessary to start a car. I, myself, start my 
car with the right hand because the ignition is usually on the right side of the 
steering. Now, I can't be holding something with my right hand while I am doing 
that. Then I have got to turn off the emergency break, if it is on. I would pro- 
bably have to turn on the lights if it is dark outside. The light switch is on the 
dash and I would probably turn it on with the right hand or the left. Then I would 
throw it in gear with my right hand and I have to steer it with the right or left 
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hand. Consider those physical factors. 

The officers themselves, and the doctor included, have stated there was 
no examination of the car. There was no examination, physically, of the defend- 
ant. Wouldn't it have been easy to examine the car for sperm stains or the de- 
fendant's clothes, or the defendant himself for sperm stains? | It wasn't done by 

132 the Government. Obviously, that enters the picture. | 

The fact that this woman had sperm in her vagina doesn't prove the sperm 
belonged to the defendant in itself just because she was in ae car and there was 
sperm present in her vagina. 

This woman also testified that there was no trouble on penetration by the 
defendant. I asked her why, at that time did she offer any more resistance. She said 
no there was no more resistance. 

I would like to remind you people that rape is a charge that is easily made 
by any designing woman, but it is awful tough to disprove. 

Based on the facts in this case and based on the evidence in this case, I 
ask you to return a verdict of not guilty. | 

Thank you, ladies and gentlemen of the jury. 


REBUTTAL ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. FLANNERY ! 
MR. FLANNERY: May it please the Court and you ladies and gentlemen 
of the jury, I would like to make these few remarkson rebuttal: 


Counsel has said in regard to the victim's physical condition there were 
lacerations or tears in the required area. There is nothing inconsistent about 
133 that when you consider the testimony. And consider the other injuries that 
the victim did have; she had injuries about her face, which corroborates her story 
which was she was beaten by this man. ! 
There is testimony that she was thrown in the car and submitted thereafter. 
If she was submitted at that point and had been beaten about the face, obviously, 
there would be no lacerations in the genital area since she was not resisting. 
There is nothing inconsistent about lacerations on her face and none in the genital 
area. 
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Counsel seems to be amazed that this crime happened in the area of 4th 
and P Street, Southwest, and no one heard screams and responded to help. 

We have all lived in this city and I think we all know the various neighbor- 
hoods in the city. People are not as likely to respond to a cry in the area of 4th 
and P Street -- and that is just common sense -- as in other sections of the city. 

With reference to driving the car, counsel for the defendant seems to think 
the defendant couldn't have driven the car with his left hand and held this victim 
with his right hand; but I see nothing impossible about that either. 

You saw this man, a rather burly fellow, a strong man. You saw the vic- 

134 tim. She is a short woman, not too strong. It doesn't appear to me she is 
as strong as he is or strong enough to defend herself against him. He beat her, 
threw her in the car and held her down there and got the car started and drove the 
car down two blocks. There is nothing impossible about that, ladies and gentle- 
men of the jury. 

The big question is this: Why would this victim accuse this defendant of 
rape if in fact it did not happen? 


Thank you, ladies and gentlemen of the jury. 
MR. RAPOPORT: May we approach the bench, Your Honor? 
THE COURT: Yes. 


(At the Bench:) 

MR. RAPOPORT: If Your Honor please, I would like an instruction caution- 
ing the jury that a charge of rape is easily made and one difficult to disprove. 

MR. FLANNERY: I want to object to that because that certainly is not a 
principle of law, and counsel has argued to the jury on it. 

MR. RAPOPORT: It is in American Jurisdiction, on page 179, although 
there is a conflict of authority. 

THE COURT: It is referred to from time totime. I am not going to give 
it. I don't think that is a proper charge. I have always felt it is more for argument 
than it is for the Court to instruct upon. 

It is not any easier to charge somebody with rape than to charge somebody 
with anything else. 
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It is harder to prove a rape case by the Government than it is other cases, 


because you seldom have corroborating evidence. 

No, I won't charge on that. 

(In Open Court:) 

CHARGE TO THE JURY 

THE COURT: Members of the jury, I will give you first the general instruc- 
tions of law which apply to all criminal cases, of which the first is that the in- 
dictment in the case is not evidence against the defendant. It is nothing but an 
accusation against him of which he is presumed in law to be innocent. And that 
presumption is enough to acquit him. It is sufficient to acquit him unless his 
guilt is established to your satisfaction beyond a reasonable doubt. 

The burden is always upon the Government in a criminal case to establish 
the guilt of the defendant and never upon the defendant to establish his innocence. 
That burden of proof cannot be sustained by evidence which creates a suspicion 
of guilt or points to mere probability of guilt. You must be certain of his guilt to 
a reasonable degree, that is, you must be satisfied beyond a reasonable doubt that 
he is guilty before you can convict him. 

136 "Reasonable doubt, ' as the term is used in the law, means what it means 
in ordinary parlance. It is defined by the law as a doubt which is reasonable, a 
doubt which is founded on reason. And, therefore, of course, it means what it 
says. There is no mystery about it and no complexity about it that I can see. 

It is the kind of doubt in contemplation of law that would cause a reasonably 
prudent and thoughtful person to hesitate to act if confronted with a matter of real 
importance concerning his own affairs. Or, again, it is the kind of doubt as after 
a full and careful and impartial consideration of all the evidence would leave a 
juror's mind so undecided that he doesn't have an abiding conviction of guilt, which 
he believes would remain unshaken by future thought and reflection. 

The doubt which the law contemplates cannot arise from whim, caprice, 
conjecture or speculation, or from reluctance to convict through feelings of 
sympathy or mercy. The law has in mind reasonable doubt as a conscientious 
belief from all the evidence that there is reason to doubt the guilt of the defendant. 
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Of course, the law doesn't impose upon the Government a useless, impos- 
sible burden, that is, to prove the guilt of the defendant beyond all doubt whatso- 
ever to a mathematical certainty, because it recognizes happenings between certain 
human beings cannot be solved to an absolute certainty and, hence, it does not 
require it. 

137 In determining the innocence of the defendant, therefore, in determining 

whether or not you do have a reasonable doubt about the guilt of the defendant, 
you must evaluate the testimony of each individual witness that has taken the wit- 
ness stand, That includes the defendant here, because he also testified. 

Now, it is my strong opinion that in that task your chief assistant is really 
your own common sense and your knowledge of human nature and your experiences 
in life. But you must take into account also the manner and the demeanor and 
conduct of the witnesses on the stand. Consider their opportunity for observation; 


their intelligence; their motives as you may be able to discern them. Ask your- 
selves whether the stories they tell contain any inconsistencies or discrepancies, 
either within the story of a witness himself or in his story when contrasted with 


the story of other witnesses. 

If you find inconsistencies, mistakes, or discrepancies then you must in- 
quire of yourselves: What kind of inconsistency is it? Is it the kind you are likely 
to find more often or not present in the case of a person who is telling about a 

138 past event; or rather is it the kind that you would expect to encounter in 
the company of falsehood and not of truth? | 

Now, naturally, interest in the case or its result, or interest in the persons 
involved in the controversy, friendship or animosity towards persons concerned 
in the case, may or may not affect not only the desire but even the capacity of a 
witness to tell the truth. 

Now, you way (sic) the testimony of each witness in the light of these con- 
siderations as I have suggested them to you and when viewed in the context of the 
whole of the evidence. I believe the testimony of no one witness can stand wholly 
alone; it should be weighed in the light of the testimony of all of the witnesses. 

You may believe, of course, one witness is more persuasive than the other 
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appears to be, has much more credibility than all the others or any of the others 
or one of the other witnesses; but still I think you must weigh each against the 
backdrop of the whole. The testimony of each witness is but a part of a mosaic. 
The mosaic is made up of all of the evidence in the case. : 

If you believe any one witness testified falsely concerning i" matter about 
which he or she could not reasonably be mistaken, you may disregard that wit- 
ness's testimony, either in whole or in part. You may believe in some respects 

139 he is telling the truth and in other respects he is not. So, if such is the 
case, accept the one and reject the other, or you may reject it all if you are in 
doubt about the whole of the story of the individual in question. — 

The indictment in this case is a simple one. It charges the defendant with 








the crime of rape. It says: 
"On or about November 23, 1957, within the District of Columbia, 

Eugene Porter" -- this defendant -- "had carnal knowledge of a female 

named Audrey F. Tucker, forcibly and against her will." : 

So the elements, each of which must be established beyond a reasonable 
doubt, of this offense are that on the 23rd or on or about the 23rd of November, 
1957, within the District of Columbia, this defendant had carnal knowledge of 
the complaining witness, forcibly and against her will. | 

Now, force in this kind of case may be actual or constructive, that is, 
where acquiescence, consent or failure to resist is secured and brought about 
by fear or intimidation. Even though that woman doesn't resist an act of sexual 
intercourse, if her resistence is born of fear, intimidation or actual force, then 
there is rape. : 

Another necessary element in the case is that some penetration of the 
female organ must occur. It may be a slight penetration, but there must be 

140 some penetration, otherwise it would simply constitute -- if the other 
elements are present -- an attempt to commit rape. ! 

Now, under the evidence in this case, you must decide, first, whether 
there was even an attempt on the part of this defendant to have carnal knowledge 


of this woman against her will or by putting her in fear or using actual violence 
| 
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and, two, if there was, was there actual penetration. 

And, of course, in connection with the latter, she said there was a discharge 
and the doctor said that sperm was found in her genital organ. 

I think that is sufficient, ladies and gentlemen of the jury, unless counsel 
on either side have anything further. 

MR. RAPOPORT: No, Your Honor. 

MR. FLANNERY: The Government is satisfied, Your Honor. 

THE COURT: Now I am sure you all sat in other cases before, but just in 
case you may not have I will tell you: Your first step, of course, when you go to 
the jury room is to select among yourselves for purposes of this case a foreman. 
And then, having done so, in your discussions of the case, conduct yourselves 
with some degree of formality; not too much because one extreme is as bad as 
the other. Don't ever let yourselves get in a position where everybody is talking 
and nobody really is listening, except to himself. Discuss the matter. 

When you have neared yore verdict, if you will knock on the door, the 
Marshal will let me know and I will take the verdict. Upon your return to the 


courtroom, the Clerk will ask you, through your foreman, how you find the de- 
fendant, guilty or not guilty; and your answer will be as you find. 
Mr. Boss and Mr. Chinn (alternate jurors), you are excused now from fur- 


ther consideration of this case and I will ask you in a few moments to take seats 
in the benches there because I am starting this afternoon another case in which 
I may need your services. Please do not discuss this case until this jury has 
decided upon its verdict. You may take the case, members of the jury. (Whereupon, i 
at 2:15 p.m., the jury retired to the jury room to deliberate upon its verdict. ) 
(Whereupon, at 3:43p.m., the jury returned to the court room and the fol- 
lowing proceedings were had:) 
THE COURT: I have your note signed by your foreman, in which you say: 
"The members of the jury wish to know if they may with propriety 
recommend leniency. Foreman, Mr. R. F. Santucci." 
I take it from your note that you mean the jury has reched a verdict. 
THE FOREMAN: Yes, Your Honor. 
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THE COURT: You may recommend leniency. 
VERDICT / 
THE DEPUTY CLERK: Mr. Foreman, what say you as to the defendant 
Eugene Porter? | 
THE FOREMAN: We find the defendant guilty. Your ae we recommend 
leniency. | 
THE COURT: Is there anything further? | 
MR. RAPOPORT: May the jurors be polled, Your Honor? 
THE COURT: You may poll the jury. 
THE DEPUTY CLERK: Members of the jury, as your name is called, 
please state your individual verdict. ! 
* * *£ * * * * * | 
144 THE DEPUTY CLERK: The jury has been polled. 
THE COURT: Your recommendation is not binding upon the Court in any 


way. It will, of course, be considered by the Court. 
* * * * * * * * 


[Filed July 29, 1958] | 
SENTENCE: U. S. vs EUGENE PORTER CRIM. NO. 1231-57 
BEFORE: THE HONORABLE HENRY A. SCHWEINHAUT July 16, 1958 


APPEARANCES: at 10:15 A.M. 


For the Government: | 
JOEL D. BLACKWELL: Asst't District Attorney 
For the Defendant: 
A. A. RAPOPORT, Esq. 
Also Present: 
GEORGE W. HOWARD, Probation Officer 
PROCEEDINGS: 
THE DEPUTY CLERK: Case of Eugene Porter, Mr. Blackwell and Mr. 
Rapoport. 
THE COURT: Mr. Rapoport, what do you want to say about Porter? 
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MR. RAPOPORT: Your Honor, I would like to remind you the jury might 
have had some doubt in this case, inasmuch as they did come back with a recom- 
mendation for leniency although they were not instructed by Your Honor to do so 
if they saw fit. 

I would like to mention he has been in the D. C. Jail since November 21 
last year. He has no prior record; no weapon was used in this case. Outside 
of that, I think Your Honor knows what there is to know about this case. 

THE COURT: Porter, what do you want to say? 

THE DEFENDANT: I haven't got anything to say. 

THE COURT: I simply cannot understand why the jury in this case recom- 
mended leniency. I cannot understand jurors period, I guess is the answer. 

He didn't use a weapon, no; but he certainly beat the girl. 

The sentence in your case is three to nine years. That is all. 

MR. RAPOPORT: Thank you, Your Honor. 

xe ok od * * * 

The foregoing is certified to be an official transcript of the proceedings 
indicated above. 


/s/ EVA.MARIE SANCHE 
Eva Marie Sanche 
Official Court Reporter 


[Filed July 16, 1958] 
JUDGMENT AND COMMITMENT 

On this 16th day of July, 1958 came the attorney for the government and 
the defendant appeared in person and by counsel, Albert A. Rapoport, Esquire. 

IT 1S ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Rape, as charged and the court 
having asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown or appear- 
ing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
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of the Attorney General or his authorized representative for imprisonment for 
a period of ! 
Three (3) years to Nine (9) years 
IT IS ORDERED that the Clerk deliver a certified copy of ‘this judgment 
and commitment to the United States Marshal or other qualified officer and that 


the copy serve as the commitment of the defendant. 
/s/ HENRY A. SCHWEINHAUT 


United States District Judge 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Whether appellant is precluded from questioning the 
sufficiency of the evidence when he failed to make mo- 
tions for judgment of acquittal? If not, whether the case 
required the jury’s determination? 

2. Whether the trial court’s summary of testimony ex- 
ceeded the bounds of propriety? 

3. Whether appellant was denied his relative right to 
a speedy trial? 








Counterstatement of the Case .....--...------------------c--s-sesseereeeneen 
Statute and Rule Involved -.........---------------------s-cssssnsesnsenssneneens 
Summary of Argument .......--.--------n-------seseseseseesnsnsesenenseronenseae 
Argument: 

I. Appellant Failed To Make Motions For Judgment 
Of Acquittal. In Any Event, The Evidence Re- 
quired The Jury’s Determination And Is Sufficient 
To Sustain The Conviction  -..2....--.----.-----------e--nee--n-n=* 

Il. The Judge’s Comment Upon Testimony, Not Tanta- 
mount To An Opinion, Was Proper ...........------------------- 

Ill. Appellant Was Not Denied The Right To A Speedy 
Trial 
COmelusion  ..n....-a-a------c-n-nenn-nsncnsnsnensnenenemrneennnsnsnnncnsnsnsnanennnnnecsanenene 


TABLE OF CASES 


Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 
VUE @ (|: ) 

Beavers V. Haubert, 198 U.S. 77, 87 (1925) 

Billeci v. United Siates, 87 U.S. App. D.C. 274, 


F.2d 191 (1958), cert. denied, 79 S. Ct. 77 
Blunt v. United States, 100 U.S. App. D.C. 266, 

SBE (19ET) .-anaannnee—-n-—-~-n-—anannennnnnn-ncevessenennnssncensnsee 
Curley V. United States, 81 U.S. App. D.C. 389, 

229 (1947) (cert. denied, $31 U.S. 187)-.....-.-...-..---------- 
Ewing V. United States, T7 U.S. App. D.C. 14, 135 F.2d 683 
James V. United States, ——, U.S. App. D.C ——,—— F.2d 

(No. 14,528, Nov. 6, 1958) 

King V. United States, ——, U.S. App. D.C. ——, —— F.2d 

(No. 14,892, Jan. 8, 1959) 

McGuinn V. United States, 89, U.S. D.C. 197, 191 F.2d 477 
Pitts v. United States, 99 U.S. App. D.C. 68, 237 F.2d 217 
(1956) 
Querica Vv. United States, 289 U.S. 466 (1933) 
Simmons V. United States, 142 U.S. 148, 155 (1891)........... 
Strickland Vv. United States, 155 F.2d 167 (5th Cir. 1957). 
Sullivan v. United States, 85 U.S. App. D.C. 409, 178 F.2d 

728, 725 (1949) 

Taylor V. United States, 99 U.S. App. D.C. 183, 288 F.2d 

259 (1956) 

United States v. Alagia, 17 F.R.D. 15 (D. Del. 1955)... 16 
United States v. DiCanio, 245 F.2d 713 (2d Cir. 1957) 12,14 





Cases—Continued 


Villaroman V. United States, 87 U.S. App. D.C. 240, 184 
F.2d 261 (1960) ~............... 12 
Walker v. United States, 96 US. “App. D.C. "148, 223 F.2d 


gE a a eae ES Re Te 


OTHER REFERENCES 


I Fe AEE SO NING mn Be Te 11, 
(D. Md. 1955), aff’d without opinion, 350 


Sere reer eres ee ere nn ceene ns see eeenaneensensesenncssnssnsnssssesscescccsece 





Rnited States Court of Appeals 


For tHe Disretcr or CotumsBim Crecvurr 


No. 14,980 


Evucene Porter, APPELLANT 


Vv. 


Untrep States or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 23, 1957, an indictment filed in the Dis- 
trict Court charged appellant, Eugene Porter, with hav- 
ing raped Audrey F. Tucker on November 23, 1957, m 
violation of 22 D.C.C. § 2801 (J.-A. 5). Appellant’s jury 
trial commenced on May 20, 1958 and terminated in a 
conviction of rape on May 22, 1958 (J.A. 81). On July 
16, 1958, appellant was sentenced to imprisonment for a 
term of three to nine years (J.A. 82-83). 


Evidence of the Crime 


Twenty-nine-year old (J.A. 20) Audrey F. Tucker testi- 
fied that at the time of the crime, November 23, 1957, 
she lived at 352 M Place, Southwest, with her uncle, 


(1) 
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Frank Coates. About 3:40 A.M. of the same Saturday 
morning (J.A. 20), Mr. Coates and several friends were 
still engaged in a card game when he gave the witness 
one dollar and a quarter to purchase five packs of ciga- 
rettes at a nearby all-night restaurant (J.A. 22), lo- 
cated approximately a block and a half from his home 
at Fourth and P Streets, Southwest (J.A. 1415). The 
complainant further testified she ignored appellant at 
Fourth and N Streets when he, while driving along, blew 
his horn at her. Miss Tucker continued to walk, entered 
the lunch room, was in the process of getting change to 
obtain the cigarettes from a vending machine, when ap- 
pellant entered, then followed the witness to the vending 
machine where his request to “talk to” her was rebuffed. 
Miss Tucker continued (J.A. 16): 


“After I came out of the store and he came out be- 
hind me. I walked a little ways, not too far, when he 
hit me and knocked me down and he hit me in my 
chest and knocked me down. We Fe to fighting out 


there and he drug me into his car my arm pits].” 


Appellant, explained the witness, first put her head in 
the front of the four-door car, threw her legs in and en- 
tered on the same side. 

Appellant then drove his victim around to a “dark” 
street, P or O, parked the car, and started fighting her 
again. The victim further explained (J.A. 17): 


Sd eee of the car and he. ran ‘out ‘the car 
and grabbed me and we got to fighting again, and he 
dragged me back to the car, and throwed me down 
on the front seat and grabbed me around the neck 
and [said] if I didn’t give him what he wanted he 
would choke me”. 


Appellant “said he wanted to have sexual intercourse”. 
The victim further detailed (J.A. 17): 


“He tore my pants off me, but he didn’t take his 
off. He only opened them up and he had sexual in- 
tercourse with me and I asked him when he asked 
me that, why didn’t he ask me in the first place in- 
stead of doing ... what he did.. .” 
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Appellant drove his victim to Fourth Street near her 
home, after which she went home and related the incident 
to her uncle (J.A. 17). As a result of appellant’s vio- 
lence, the victim suffered injuries to her head and leg. 

The victim was driven by her uncle and his friend to 
No. 4 Precinct, where a report of the crime was made. 
About 6:00 P.M. she was taken from the Precinct to D. C. 
General Hospital for a physical examination by an offi- 
cer of the Women’s Bureau, summoned for that purpose. 
Thereafter, Miss Tucker was brought to Police Head- 
quarters, questioned and was taken to a line-up where 
' she identified appellant as her assailant, and confronted 
him with accusations as testified at trial (J.A. 18-19). 

On cross-examination, it was revealed that the victim 
had lived in the neighborhood five days (J.A. 33). It 
was also elicited that appellant’s first attack upon his 
victim occurred after she had left the restaurant, walked 
about twenty-five or thirty feet, and arrived ajacent to 
appellant’s car parked at the curb. Following the ini- 
tial attack appellant dragged his victim about 12 to 15 
feet. After driving off the victim was afraid to jump 
from the car, as appellant drove with one hand and held 
her with the other (J.A. 22-23, 3435). During appel- 
lant’s drive around the corner where he parked on P 
Street, the victim had no conversation with appellant; 
she was “too busy wrestling”. As in the case of the 
first attack on 4th Street, the victim didn’t recall scream- 
ing as she testified, “All I remember doing is fighting and 
if I hollered I don’t know anything about it” (J.A. 24). 
When asked how did she fight, the witness stated, “I was 
trying to get away from him and he tore my coat by 
me getting away from him and just dragging when I 
fell to the ground, he drug me up, that is the fighting I 
was doing, trying to get away from him.” Farther de- 
tail was not clear in the victim’s mind with respect to 
actually kicking or scratching appellant, because beyond 
her knowledge of fighting, “it wasn’t clear in my mind 
what I was doing”, (J.A. 2425). 
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The victim only ceased fighting when appellant had her 
down with his hand around her throat and not because 
she consented to the intercourse (J.A. 25). Im fact, the 
victim was “seared to death” (J.A. 39). 

During the intercourse, the victim stated, appellant had 
her “[a]eross the front seat laying back with my feet 
hanging out and my head in towards the steering wheel. 
First he was standing between my legs. When he did 
what he had to do, he laid down on me.” (J.A. 39). Dur- 
ing the block and a half drive thereafter to her corner, 
before appellant put her out, the victim was “too afraid” 
to jump from the moving vehicle. She merely cried 
(J.A. 26, 40). 

The victim specifically denied having been out or with 
any other men before going to the restaurant. When 
asked if she had ever brought similar charges of rape 
against any other person, the victim answered, “I have 
never been in court before in my life on anything like 
this” (J.A. 26-27). 

During cross-examination the victim’s account of the 
erime was read to the jury from her signed statement 
given the police on the morning of the incident. The 
detailed statement was substantially the same as her 
testimony given on direct and cross-examination (J.A. 
37-38). 

Frank Coates, the victim’s uncle, testified that his neice 
returned home, crying, bleeding and excited shortly less 
than an hour after having left to purchase the cigarettes. 
In other details, Mr. Coates testified (J.A. 42): 


“, . . she came in jumping and hollering. We were 
Sars, Palen terse Everybody jumped up and ran to 


her. Her face was bleeding. She had a spot on 
back of her head. Her coat was torn here (indicat- 
ing). Blood from .her face dropped on her coat. 
This eyeglass case drop from her bosom. She 
had only three of cigarettes. She was sup- 
posed to get five.” 


While in the condition related, the victim told her uncle 
of her experience at appellant’s hands, which he related 
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at trial. Im other details the witness corroborated his 
victimized niece with respect to a complaint being made 
at Number 4 Precinct, the visit to the hospital in com- 
pany of an officer from the Women’s Bureau, and their 
return to Police Headquarters where the victim identified 
appellant from a line-up (J.A. 43-44). 

Dr. William Charles Ryan of the District of Columbia 
General Hospital testified during an examination of 
Audrey Tucker about 6:00 A.M. on November 23, 1957, 
he observed “a couple of lacerations on her face, fore- 
head and by her chin and on her arm”. In addition, a 
smear test of the vagina revealed the presence of sperm 
cells indicative of sexual intercourse (J.A. 27-30). On 
cross-examination appellant elicited that during the ex- 
amination the victim was “alert, conscious and coopera- 
tive” (J.A. 31). 

Officer George L. Beam testified that the complainant, in 
company of her uncle, reported the crime to him about 
5:00 A.M. at No. 4 Precinct. At that time, “She had 
an abrasion over her left eye, a knot on the top of her 
head, an abrasion under her left eye, bloody nose and a 
skinned right knee”. “Her left coat sleeve was torn at 
the shoulder.” Officer Mackie of the Sex Squad responded 
to the precinct about 5:30 A.M. On cross-examination, 
appellant elicited the victim was sober, rational and 
conscious. 

Detective Sergeant Charles A. Mackie observed Miss 
Tucker upon his arrival at the precinct. He noticed 
“several abrasions about the face, the eyes, and she had 
another under her nose and she had a bump on her head 
and her coat, the left sleeve was torn.” After having 
received the complaint and having made arrangements 
for the victim to be taken to the hospital, the officer 
visited the restaurant on 4th Street and then arrested 
appellant about 6:30 A.M. at the Olympia Bakery in the 
unit block of E Street, Southwest. 

Upon his arrest, appellant first stated he had been to 
the 4th Street restaurant alone, left alone, and returned 
alone to the bakery after deciding not to visit his preg- 
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nant wife. Appellant denied seeing or assaulting any 
girl (J.A. 47-48). The victim returned to Police Head- 
quarters about 7:30 A.M. and immediately identified ap- 
pellant from a line-up. Appellant made no comment. 
Approximately fifteen minutes later, appellant changed 
his story, stating (J.A. 49), 


“The girl was in his car; that he had met her at 
4th and N Streets, Southwest; that she had told him 
something about Seen cigarettes. She got in the 
car with him. Whi ey were riding along in the 
car she jumped out of the car.” 


Appellant gave no reason for the jump, but explained 
the victim’s injuries resulted therefrom. Although ap- 
pellant denied having sexual relations with the victim, he 
said “he started to, but that he didn’t” (J.A. 49-50, 51). 
On cross-examination appellant elicited that the victim 
was excited, but rational; neither drunk nor intoxicated 
(J.-A. 50). Thereafter the Government closed its case 
(J.A. 52), and appellant failed to move for judgment of 
acquittal. 

Testifying in his own behalf, appellant, Eugene Porter, 
supplied in detail, corroboration as to time, place and 
circumstances of the rape. Albeit for different alleged 
reasons, this corroboration included blowing the horn at 
his victim, following her into the restaurant; having his 
car parked about forty-five feet from the restaurant; 
following her out of the premises; driving in the opposite 
direction of her home to and around P Street; that his 
victim left the car on P Street (although appellant stated 
she jumped while being driven about ten miles an hour) ; 
that he, after returning, was also out of the car and 
about the ground (allegedly for the purpose of finding the 
victim’s lost shoe and cigarettes), and that he drove his 
victim to the corner of her home. However, appellant 
denied he raped the victim or even that he had inter- 
course (J.A. 52-58). 

On cross-examination appellant also corroborated the 
testimony of Sergeant Mackie to the extent that he orig- 
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inally denied being out with the victim, and that he 
changed his statement after his identification in the line- 
up. Appellant maintained he was not told by the off- 
cers, despite his request, nor did he have the “faintest 
idea” for his detention, from the time of his arrest until 
he saw the victim enter to view the line-up. Even then, 
appellant “thought maybe it was because of the bruises 
she had on her from jumping out of the car” (which 
appellant states happened on P Street, after he touched 
his victim on the leg). Appellant further admitted stat- 
ing to the police that “he started to have “sexual inter- 
course” with her, but then explained, “I told him I would 
have had sexual intercourse with her but she jumped 
out of the car” (J.A. 64-68). 

Appellant first denied his victim yelled or screamed 
while on P Street (J.A. 55-56). On cross-examination, 
appellant stated, “She was hollering her head off.” (J.A. 
63). Appellant then closed his case. 

The Court instructed the jury upon the essential ques- 
tions of law, after which no objections were made (J.A. 
77-80). 


STATUTE AND RULE INVOLVED 
District of Columbia Code (1951 Ed.), § 22-2801 provides: 


“Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows, and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the sary may add to their 
verdict, if it be guilty, the wo “with the death 
ty,” in which case the punishment shall be death 
y electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


SUMMARY OF ARGUMENT 


1. Appellant failed to file motions for judgment of 
acquittal at the close of the Government’s case and at 
the close of all the testimony. He is, therefore, precluded 
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from contesting a sufficiency of the evidence. Moreover, 
since the record reflects overwhelming evidence—presented 
by the Government, and corroborated as to time, place 
and circumstances by appellant—which clearly establishes 
that appellant had carnal knowledge of his victim with the 
use of force and threats, plain error is absent. 

2. Appellant urges prejudicial error resulted from an 
instruction given at the end of the instructions in chief. 
However, since no objection was made below, the issue 
is not properly before the court. In any event, when 
taken in context, the instruction, alluding, inter alia, to 
testimony actual given was not an expression of judicial 
opinion upon the ultimate issue of penetration, but 
amounted to comment within the bounds of propriety. 
The ultimate determination of innocence or guilt was 
clearly left for the jury’s determination. 

3. The record reflects that appellant was promptly ar- 
rested, indicted, and arraigned. The three months which 
elapsed from the first trial date to actual trial was not 
unreasonable. The several continuances were consistent 
with the orderly procedure in the administration of justice 
and appellant’s relative right to speedy trial. Appellant’s 
pro se “motion” in the form of a letter reciting several 
alleged continuances and apparent dissatisfaction with 
counsel was within approximately two weeks before the 
actual trial date, and filed a week prior thereto. This 
was, thus, too late to command an earlier trial. More- 
ever, appellant was apparently willing to have his case 
further delayed for the appointment of new counsel. The 
record clearly reflects that appellant suffered no prejudice 
from the delay now complained of, but not mentioned on 
the day of trial. The conclusion is inescapable that ap- 
pellant was fairly tried, vigorously defended and justly 
convicted. 
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ARGUMENT 


I 


Appellant Failed To Make Motions For Judgment Of 
Acquittal. In Any Event, The Evidence Required 
The Jury’s Determination And Is Sufficient To Sus- 
tain The Conviction. 

Appellant concedes he failed to make motions for judg- 
ment of acquittal at the close of the Government’s case 
and following his case (Br. 7). Nevertheless, he contends 
an insufficiency of evidence required the trial court to 
direct a judgment of acquittal sua sponte, Rule 29, F.R. 
Cr.P., notwithstanding. In support of his contention 
appellant asserts (Br. 6-7): 


“The testimony of the complaining witness, a woman 
of highly questionable character, concerning the cir- 
cumstances of the alleged rape was so highly improb- 
able, so replete with unbelievable assertions and in- 
consistencies, that the case should not have been sub- 
mitted to the jury; while her testimony might have 
warranted a finding of sexual relations, it certainly 
did not provide a basis for finding absence of consent 
thereto.’ 

Such factual conclusions are not supported by the record. 

Moreover, the conclusions drawn are matters which must 

be left for jury determination. 

As set forth in the counterstatement, the victim’s ac- 
count of appellant’s rape and surrounding attempts were 
detailed on direct examination, unshaken under vigorous 
cross-examination, and corroborated by her six-month-old 
statement given the police which was read into the record 
by appellant’s counsel. This testimony shows beyond 
doubt that the victim was beaten, choked, threatened 
and “scared to death” before she ceased fighting appel- 
lant. Not only is corroboration supplied by the report 
from the medical examiner, the victim’s torn clothing, her 
obvious injuries, distressed condition and prompt report, 
but appellant himself supplied corroboration of time, place 
and circumstances. 





10 


The rule of law concerning motions for judgment of | 
acquittal, timely made, has long been settled in this juris- 
diction. In Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229 (1947), cert. denied, 331 U.S. 187 this 
Court stated, p. 232: 


“e * * The true rule, therefore, is that a trial judge, 
in passing upon a motion for directed verdict of 
acquittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that 
upon the evidence there just be such a doubt in a 
reasonable mind, he must grant the motion; or, to 
state it another way, if there is no evidence upon 
which a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt, the motion must be 
granted. If he concludes that either of the two re- 
sults, a reasonable doubt or no reasonable doubt, is 
fairly possible, he must let the jury decide the matter. 
* * * But if a reasonable mind might fairly have a 
reasonable doubt or might not fairly have one, the 
ease is for the jury, and the decision is for the jurors 
to make”. (Emphasis supplied) 
It has been well settled for many years that in the Dis- 
trict of Columbia corroboration of the testimony of a 
complaining witness who has been carnally abused is suf- 
ficient to justify a trial judge to submit the issue to the 
jury. The courts have recognized that eye witnesses to 
such heinous crimes are difficult, if not practically im- 
possible, to find. Consequently, cases involving this type 
of felony may be proved by the introduction of evidence, 
circumstantial in character, to corroborate the testimony 
of the complaining witness. Ewing v. United States, 77 
U.S. App. D.C. 14, 135 F.2d 633, McGuinn v. United States, 
89 U.S. App. D.C. 197, 191 F.2d 477, Walker v. United 
States, 96 U.S. App. D.C. 148, 223, F.2d (613). 
Thus, bearing in mind that the victim, on no less than 
three occasions, had recounted the beatings she suffered 
from appellant’s force, the fears from his threats and 
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lack of consent to his advances from the time he blew 
his horn, through the achievement of his obvious inten- 
tions, there can be no doubt that the determination of her 
credibility, weight to be accorded and inferences there- 
from were solely questions for the jury. The law dic- 
tates no less. Appellant’s inconsistent statements made 
to the police following his arrest, poorly explained at 
trial, together with his corroboration of time, place and 
circumstances during the trial only served to buttress the 
Government’s case. Nothing is plainer than the fact that 
a reasonable mind could conclude guilt beyond a reason- 
able doubt More is not required. Curley v. United 
States, supra. 

Only the absence of corroboration could have required 
a judgment of acquittal. It is not here contended that 
such is lacking. The record militates against such a 
contention. Appellant’s testimony which attempted to 
refute the prosecution’s evidence was of a nature to cre- ° 
ate at most an issue of fact for the jury, which they justi- 
fiably resolved adversely. 

In any event, appellant waived his motion for judg- 
ment of acquittal at the close of the Government’s case, 
and at the close of his case. As in Battle v. United 
States, 92 U.S. App. D.C. 220, 206 F.2d 440 (1953), the 
instant record does not reveal “manifest error or serious 
injustice”. Nor does it reveal that appellant could not 
have committed the crime as in Strickland v. United 
States, 155 F.2d 167 (5th Cir. 1946). Here, evidence of 
guilt is overwhelming. Clearly, reversal for plain error 
under Rule 52(b), F.R. Cr. P. is not here required. 


1 Appellant’s allegation that the victim is “a woman of highly 
questionable character”—being unwed and the mother of five chil- 
dren—only recites an issue to be considered by the jury in de- 
termining credibility and the weight to be accorded her testimony. 
It is not tantamount to a state of life which precludes rape. As 
the prosecutor stated in his closing argument (J.A. 69): 

“She [the victim] has a right to be protected under the law 
just the same as anyone else in the community”. 
In this, trial counsel concurred when he stated, inter alia, “But 
that doesn’t make it right to rape a woman of this type” (J.A. 
74). 
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The Judge’s Comment Upon Testimony, Not Tantamount 
To An Opinion, Was Proper 


The trial court concluded the chief portion of his in- 
structions as follows: (J.A. 79-80) 


“Now under the evidence in this case, you must de- 
cide, first, whether there was even an attempt on 
the part of this defendant to have carnal knowledge 
of this woman against her will or by putting her in 
fear or using actual violence, and two, if there was, 
was there actual penetration. 

“And, of course, in connection with the latter, she 
said there was a discharge and the doctor said that 


sperm was found in her genital organ. 
“TI think that is sufficient, ladies and gentlemen of 
the jury, unless counsel on either side have anything 


further.” 
Appellant contends the aforementioned constitutes pre}- 
udicial error. Both procedural and substantive law dic- 
tate otherwise. 

The record reflects that appellant was given an oppor- 
tunity to object to the instructions, but elected not to 
do so (J.A. 80). Hence, appellant is precluded from 
raising the issue on appeal. Rule 30, F.R.Cr.P; Pitts v. _ 
United States, 99 U.S. App. D.C. 63, 237 F.2d 217 (1956); __ 
Villaroman y. U mited States? In any event, error is not 
apparent, certainly not plawm error. Cf. Rule 52(b), 
F.R.Cr.P. 

The right of the trial court to comment upon the evi- 
dence dating from the common law is well established.* 
When made for the purpose of aiding the jury in arriv- 
ing at the truth or falsity of a charge, comment is indeed 
permissible. That a distinction exists between judicial 


287 U.S. App. D.C. 240, 184 F.2d 261 (1950) (rev’d on other 
grounds). 


3 Querica V. United States, 289 U.S. 466 (1933); Simmons v. 
United States, 142 U.S. 148, 155 (1891); United States v. Di- 
Canio, 245 F.2d 713 (2d Cir. 1957), cert. denied 355 U.S. 874. 
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comment and an expression of opinion upon an ultimate 
issue determinative of guilty or innocence is made clear 
in Billeci v. United States.* Contrary to appellant’s con- 
tention (Br. 8), it is the latter rather than the former 
which is limited to “exceptional cases”. Jd., 184 F.2d at 
402. As this Court stated in Sullivan v. United States, 
85 U.S. App. D.C. 409, 178 F.2d 723, 725 (1949): 


“Comment upon evidence must be distinguished from 
expression of an opinion upon an ultimate issue de- 
terminative of guilt or innocence.” 

In the instant case, except for the small portion com- 
plained of, appellant contends the court’s instructions 
were “unobjectionable” (Br. 8). They left no doubt that 
ultimate issues including credibility and the weight of 
the evidence were for the jury (J-A. 77). When taken 
in context, together with the immediately prior instruc- 
tions upon the elements of rape, they constitute nothing 
more than an instruction upon how to arrive at a just 
verdict—the procedure to follow in applying the facts 
found, whatever they are, to the law. The fact that the 
court summarized testimony actually given was neither 
¢mproper, prejudicial nor subject to misconstruction by 
the jurors. For within the same context, they were told 
to decide “first, whether there was even an attempt on 
the part of this defendant to have carnal knowledge of 
this woman against her will”. 

Moreover, before submission of the case to the jury, 
trial counsel, given an opportunity, elected not to object 
(no doubt because no misconstruction was apparent) and 
the jury were told to “discuss the matter” before return- 
ing a verdict of guilty or not guilty “as you find” (J.A. 
80). 

Rather than the expressions of judicial opinions which 
characterized Blunt v. United States,’ Billeci, supra, and 
Sullivan, supra, the instant case is closely analazous to 


487 U.S. App. D.C. 274, 184 F.2d 394 (1950). 
5100 U.S. App. D.C. 266, 244 F.2d 355 (1957). 
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United States v. DiCanio’ supra, wherein the court, in 
an armed robbery case where identity was the sole issue, 
gave “clear and unexceptional” instructions before add- 
ing, Id., 245 F.2d at 716: 


“These witnesses have sworn to tell the truth. They 
have come here and each one has identified this de- 
fendant in court.” 


Concerning a contention of error, the Second Circuit 
opined. 


“ 


- -. we find otherwise. As a comment this was ex- 
ceedingly milk under the circumstances. The trial 
judge, had he chosen to do so, might have expressed 
himself in much more vigorous terms without in the 

ightest degree overstepping the bounds of the rule 
that preserves to trial judges in the federal system 
the common law right to comment on the evidence 
- - - Querica v. United States, 289 U.S. 466 .. . Sim- 
mons v. United States, 142 U.S. 148...” 

The fact that in DiCanio the defendant offered no evi- 

dence is not here material, for in the instant case over- 

whelming evidence established appellant raped his victim. 

Appellant’s inconsistent statements made to the police 

following his arrest, poorly explained at trial, together 

with his corroboration of time, place and circumstances 
during trial, only served to buttress the Government’s 
case. 

From the foregoing, it is clear that the trial court ex- 

pressed no opinion on an ultimate issue but merely com- 

mented upon actual testimony within the bounds of pro- 
priety, and left the matter for the jury’s decision. 


Ii 


Appellant Was Not Denied The Right To A Speedy Trial 


The record reflects that appellant was arrested on 
November 23, 1957, indicted and had bond set at $3,000 
on December 23, and arraigned on December 27th, at 
which time trial was set for February 18, 1958 (J.A. i, 
4). Thereafter, the first continuance, occasioned by trial 


©245 F.2d 718 (2d Cir - 1957), cert. denied, 355 U.S. 874. 
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counsel’s absence upon his call “that he was snowbound”, 
was entered to March 11, 1958. The second continuance 
was entered on the latter date to March 31, 1958 be- 
cause the victim was ill. The third continuance was 
entered on the latter date to April 24, 1958 because “the 
criminal courts engaged in trial and this case was not 
reached”. The fourth continuance was entered to May 1, 
1958 because the prosecutor was engaged in another trial. 
On the latter date, the fifth and final continuance was 
entered to May 20th because the “doctor went on leave 
without checking to see when case was scheduled for 
trial”, (J.A. 4). Trial commenced on May 20th. Follow- 
ing the last continuance, but prior to trial, appellant wrote 
a letter to the District Court, dated May 5, 1958, filed 
May 14, 1958, asking whatever relief justice required.® 

Appellant contends that the six months delay between 
arrest and trial deprived him of a speedy trial. He fur- 
ther urges the delay was not justified and prejudiced his 
defense (Br. 14). The record does not support the con- 
tentions. 

The facts as referenced establish that appellant was 
promptly arrested, indicted, arraigned and confined to 
jail in default of a greatly reduced bond. From the time 
of appellant’s first trial date, approximatetly three months 
elapsed to trial. None of the continuances thereafter 
could be termed, “vexatious, capricious, and oppressive 
delays manufactured by the ministers of justice”. Peti- 
tion of Provoo, 17 F.R.D. 183, 197 (D. Md. 1955), afd 
without opinion, 350 U.S. 857. Cf. also Taylor v. United 
States, 99 U.S. App. D.C. 183, 238 F.2d 259 (1956). 
Rather, from the time of arrest to appellant’s first trial 
date, and from the latter to actual trial the composite 


>The letter set forth, inter alia, that appellant appeared in 
court six times after arraignment, before trial commenced on 
his seventh appearance. He stated that on five of these occa- 
sions the complainant was absent (J.A. 10-11). Thus, the num- 
ber of appearances and reasons for continuances alleged by ap- 
pellant are inconsistent with the records of the Assignment Com- 
missioner’s Criminal Case Card (J.A. 4). 
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delay was consistent with the orderly procedure in the 
administration of justice. The individual continuances 
for trial were not otherwise. Thus appellant’s relative 
right to a speedy trial was observed. Beavers v. Haubert, 
198 U.S. 77, 87 (1925). See also King v. United States, 
— US. App. D.C. ——, —— F.2d —, (No. 14,392, 
January 8, 1959); James v. United States, U.S. App. 
D.C. —, F.2d (No. 14,528, November 6, 1958). 

Moreover, it appears that appellant’s pro se “motion” 
for a speedy trial came after the final trial date had 
been set, and only two weeks remained before trial. 
Neither the Sixth Amendment or Rule 48(b), F.R.Cr.P. 
required dismissal of the indictment. See United States 
v. Alagia, 17 F.R.D. 15 (D. Del. 1955). Appellant did 
not urge otherwise when he appeared for trial. More- 
over his “motion” also indicated he would accept appoint- 
ment of other counsel which could have occasioned fur- 
ther delay. See James v. United States, supra. 

Appellant’s intimation that “the confusion occasioned 
by the delay” prevented his witnesses, allegedly previ- 
ously subpoenaed,® from testifying at trial (Br. 13) is 
not substantiated by the record. 

Moreover, neither appellant’s employer nor a witness 
present in the restaurant could have assisted the de- 
fense one iota. Testimony presented by the Government 
and appellant agreed that there were no eye witnesses 
to the two assaults and the culminating rape. Likewise, 
there was no dispute that appellant was in the restaurant 
and was arrested at his place of employment. Given an 
opportunity to express prejudice when the court asked 
appellant if he had further testimony to offer trial coun- 
sel for appellant merely answered in the negative. Fur- 
thermore, appellant at no time sought forthwith sub- 
poenas for the presence of any witnesses. Similarly, ap- 
pellant had no complaint at the time of sentence. Sheer 
speculation of their unavailability now will not suffice. 


¢ Although the record reflects subpoenae were issued for the 
criminal records of the victim and uncle, no other requests for 
subpoenae have been located. 
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The delay occasioned by the relevant circumstances in 
appellant’s trial did not deprive him of his relative speedy 
trial? Appellant was fairly tried, vigorously defended 
and justly convicted upon overwhelming evidence. There 
is no reason to disturb the verdict. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCEH, 
United States Attorney. 
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fully and excellently set forth in the opinion of the District 
Sutge in Gaited States v. Browee, 17 FED 163 (agt'g, 350 U.8. 
057). and 4m = recent study in $7 Columbia Law Review 946, “the 
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and if not, 3) 412 the delay prejusics appellant's sights. 
1. She uniue posted of delay. 
the events im appellant's case are recited in a my 5, 
1958 letter from appellant to the chief Judge of the District 
Court outlining anf complaining of the many delays in his trial 
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acoused in the District of Columbia to spend 


Bates States v. Broves, 17 PRD 183 at 196-197, But it shocks 











while the accuse’ rennins inprisoned awaiting trial. 

3. Appellant preivdice’ ly the delay. 

The delay in bringing appellant to trial was clearly to 
his prejudice. As indicated in the Broveo case, supra, at 
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For the foregoing reasons it is respectfully urged that 
appellant's conviction be reversed. | 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1. Whether appellant is precluded from questioning the 
sufficiency of the evidence when he failed to make mo- 
tions for judgment of acquittal? If not, whether the case 
required the jury’s determination? 

2. Whether the trial court’s summary of testimony ex- 
ceeded the bounds of propriety? 

3. Whether appellant was denied his relative right to 


a speedy trial? 
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COUNTERSTATEMENT OF THE CASE 


On December 23, 1957, an indictment filed in the Dis- 
trict Court charged appellant, Eugene Porter, with hav- 
ing raped Audrey F. Tucker on November 23, 1957, in > 
violation of 22 D.C.C. §2801 (J.A. 5). Appellant’s jury 
trial commenced on May 20, 1958 and terminated in a 
conviction of rape on May 22, 1958 (J.A. 81). On July 
16, 1958, appellant was sentenced to imprisonment for a 
term of three to nine years (J.A. 82-83). 


Evidence of the Crime 
Twenty-nine-year old (J.A. 20) Audrey F. Tucker testi- 


fied that at the time of the crime, November 23, 1957, 
she lived at 352 M Place, Southwest, with her uncle, 


(1) 
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Frank Coates. About 3:40 A.M. of the same Saturday 
morning (J.A. 20), Mr. Coates and several friends were 
still engaged in a card game when he gave the witness 
one dollar and a quarter to purchase five packs of ciga- 
rettes at a nearby all-night restaurant (J.A. 22), 1lo- 
cated approximately a block and a half from his home 
at Fourth and P Streets, Southwest (J.A. 1419). The 
complainant further testified she ignored appellant at 
Fourth and N Streets when he, while driving along, blew 
his horn at her. Miss Tucker continued to walk, entered 
the lunch room, was in the process of getting change to 
obtain the cigarettes from a vending machine, when ap- 
pellant entered, then followed the witness to the vending 
machine where his request to “talk to” her was rebuffed. 
Miss Tucker continued (J.-A. 16): 


“After I came out of the store and he came out be- 
hind me. I walked a little ways, not too far, when he 
hit me and knocked me down and he hit me in my 
chest and knocked me down. We got to fighting out 


there and he drug me into his car [by my arm pits].” 


Appellant, explained the witness, first put her head in 
the front of the four-door car, threw her legs in and en- 
tered on the same side. 

Appellant then drove his victim around to a “dark” 
street, P or O, parked the car, and started fighting her 
again. The victim further explained (J.A. 17): 


“|. I got out of the car and he run out the car 
and grabbed me and we got to fighting again, and he 
dragged me back to the car, and throwed me down 
on the front seat and grabbed me around the neck 
and [said] if I didn’t give him what he wanted he 
would choke me”. 


Appellant “said he wanted to have sexual intercourse”. 
The victim further detailed (J.A. 17): 


“He tore my pants off me, but he didn’t take his 
off. He only opened them u and he had sexual in- 
tercourse with me and I asked him when he asked 
me that, why didn’t he ask me in the first place in- 
stead of doing... what he did...” 
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Appellant drove his victim to Fourth Street near her 
home, after which she went home and related the incident 
to her uncle (J.A. 17). As a result of appellant’s vio- 
lence, the victim suffered injuries to her head and leg. 

The victim was driven by her uncle and his friend to 
No. 4 Precinct, where a report of the crime was made. 
About 6:00 P.M. she was taken from the Precinct to D. C. 
General Hospital for a physical examination by an offi- 
cer of the Women’s Bureau, summoned for that purpose. 
Thereafter, Miss Tucker was brought to Police Head- 
quarters, questioned and was taken to a line-up where 
she identified appellant as her assailant, and confronted 
him with accusations as testified at trial (J.A. 18-19). 

On cross-examination, it was revealed that the victim 
had lived in the neighborhood five days (J.A. 33). It 
was also elicited that appellant’s first attack upon his 
victim occurred after she had left the restaurant, walked 
about twenty-five or thirty feet, and arrived ajacent to 
appellant’s car parked at the curb. Following the ini- 
tial attack appellant dragged his victim about 12 to 15 
feet. After driving off the victim was afraid to jump 
from the car, as appellant drove with one hand and held 
her with the other (J.A. 22-23, 34-35). During appel- 
lant’s drive around the corner where he parked on P 
Street, the victim had no conversation with appellant; 
she was “too busy wrestling”. As in the case of the 
first attack on 4th Street, the victim didn’t recall scream- 
ing as she testified, “All I remember doing is fighting and 
if I hollered I don’t know anything about it” (J.A. 24). 
When asked how did she fight, the witness stated, “I was 
trying to get away from him and he tore my coat by 
me getting away from him and just dragging when I 
fell to the ground, he drug me up, that is the fighting I 
was doing, trying to get away from him.” Farther de- 
tail was not clear in the victim’s mind with respect to 
actually kicking or scratching appellant, because beyond 
her knowledge of fighting, “it wasn’t clear in my mind 
what I was doing”, (J.A. 24-25). 
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The victim only ceased fighting when appellant had her 
down with his hand around her throat and not because 
she consented to the intercourse (J.A. 25). In fact, the 
victim was “scared to death” (J.A. 39). 

During the intercourse, the victim stated, appellant had 
her “[a]eross the front seat laying back with my feet 
hanging out and my head in towards the steering wheel. 
First he was standing between my legs. When he did 
what he had to do, he laid down on me.” (J.A. 39). Dur- . 
ing the block and a half drive thereafter to her corner, 
before appellant put her out, the victim was “too afraid” 
to jump from the moving vehicle. She merely cried 
(J.A. 26, 40). 

The victim specifically denied having been out or with 
any other men before going to the restaurant. When 
asked if she had ever brought similar charges of rape 
against any other person, the victim answered, “I have 
never been in court before in my life on anything like 
this” (J.A. 26-27). 

During cross-examination the victim’s account of the 
crime was read to the jury from her signed statement 
given the police on the morning of the incident. The 
detailed statement was substantially the same as her 
testimony given on direct and cross-examination (J.A. 
37-38). 

Frank Coates, the victim’s uncle, testified that his neice 
returned home, crying, bleeding and excited shortly less 
than an hour after having left to purchase the cigarettes. 
In other details, Mr. Coates testified (J.A. 42): 


“.. . she came in jumping and hollering. We were 
playing Pinochle. Everybody jumped up and ran to 
her. Her face was bleeding. She had a spot on 
back of her head. Her coat was torn here (indicat- 
ing). Blood from her face dropped on her coat. 
This eyeglass case drop from her bosom. She 
had only three of cigarettes. She was sup- 
posed to get five.” 


While in the condition related, the victim told her uncle 
of her experience at appellant’s hands, which he related 
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at trial. In other details the witness corroborated his 
victimized niece with respect to a complaint being made 
at Number 4 Precinct, the visit to the hospital in com- 
pany of an officer from the Women’s Bureau, and their 
return to Police Headquarters where the victim identified 
appellant from a line-up (J.A. 43-44). 

Dr. William Charles Ryan of the District of Columbia 
General Hospital testified during an examination of 
Audrey Tucker about 6:00 A.M. on November 23, 1957, 
he observed “a couple of lacerations on her face, fore- 
head and by her chin and on her arm”. In addition, a 
smear test of the vagina revealed the presence of sperm 
cells indicative of sexual intercourse (J.A. 27-30). On 
eross-examination appellant elicited that during the ex- 
amination the victim was “alert, conscious and coopera- 
tive” (J.-A. 31). 

Officer George L. Beam testified that the complainant, in 
company of her uncle, reported the crime to him about 
5:00 A.M. at No. 4 Precinct. At that time, “She had 
an abrasion over her left eye, a knot on the top of her 
head, an abrasion under her left eye, bloody nose and a 
skinned right knee”. “Her left coat sleeve was torn at 
the shoulder.” Officer Mackie of the Sex Squad responded 
to the precinct about 5:30 A.M. On cross-examination, 
appellant elicited the victim was sober, rational and 
conscious. 

Detective Sergeant Charles A. Mackie observed Miss 
Tucker upon his arrival at the precinct. He noticed 
“several abrasions about the face, the eyes, and she had 
another under her nose and she had a bump on her head 
and her coat, the left sleeve was torn.” After having 
received the complaint and having made arrangements 
for the victim to be taken to the hospital, the officer 
visited the restaurant on 4th Street and then arrested 
appellant about 6:30 A.M. at the Olympia Bakery in the 
unit block of E Street, Southwest. 

Upon his arrest, appellant first stated he had been to 
the 4th Street restaurant alone, left alone, and returned 
alone to the bakery after deciding not to visit his preg- 





6 


nant wife. Appellant denied seeing or assaulting any 
girl (J-A. 4748). The victim returned to Police Head- 
quarters about 7:30 A.M. and immediately identified ap- 
peliant’ from a line-up. Appellant made no comment. 
Approximately fifteen minutes ‘later, appellant changed 
his story, stating (J.A. 49), 
“The girl was in his car; that he had met her at 
4th and N Streets, Southwest; that she had told him 
something about getting cigarettes. She got in the 
ear with him. While they were riding along in the 
ear she jumped out of the car.” 
Appellant gave no reason for the jump, but explained 
the victim’s injuries resulted therefrom. Although ap- 
t denied ‘having sexual relations with the victim, he 
said “he started to, but that he didn’t” (J.A. 49-50, 51). 
On cross-examination appellant elicited that-the victim 
was excited, but rational; neither drunk nor intoxicated 
(J.-A. 50). ‘Thereafter the Government closed its case 
(J-A. 52), and appellant failed to move for jadgment of 
acquittal. 

Testifying in his own behalf, appellant, Eugene Porter, 
supplied in detail, corroboration as to time, place and 
circumstances of the rape. ‘Albeit for different alleged 
reasons, this corroboration included blowing the horn at 
his victim, following her into’ the restaurant; having his 
ear parked about forty-five feet from the restaurant; 
following her out of the premises; driving in the opposite 
direction of her home to’and around P Street; that his 
victim left the car on P Street (although appellant stated 
she jumped while being driven about ten’ miles an hour) ; 
that he, after returning, was also out of the car and 
about the ground (allegedly for the purpose of finding the 
victim’s lost shoe and cigarettes), and that he drove his 
victim to the corner of her home. | However, appellant 
denied he raped the victim or even that he had inter- 
course (J.-A. 52-58). 

On cross-examination appellant ‘also corroborated the 
testimony of Sergeant Mackie to the extent that he orig- 
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imally denied being out with the victim, and that he 
changed his statement after his identification im the line- 
up. Appellant maintained he was not told by the offi- 
cers, despite his request, nor did he have the “faintest 
idea” for his detention, from the time of his arrest until 
he saw the victim enter to view the lime-up. Even then, 
appellant “thought maybe it was because of the bruises 
she had on her from jumping out of the car” (which 
appellant states happened on P Street, after he touched 
his victim on the leg). Appellant further admitted stat- 
ing to the police that “he started to have “sexnal inter- 
course” with her, but then explained, “I told him I would 
have had sexual intercourse with her but she jumped 
out of the car” (J.A.. 64-68). 

Appellant first denied his victim yelled or screamed 
while on P Street (J.A. 55-56). On cross-examination, 
appellant stated, “She was hollering her head off.” (J.A. 
63). Appellant then closed his case. 

The Court instructed the jury upon the essential ques- 


tions of law, after which no objections were made (JA. 
77-80). 


STATUTE AND RULE INVOLVED > 
District of Columbia Code (1951 Ed.), § 22-2801 provides: 


“Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows, and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
»” in which case the oe t shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
ilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


SUMMARY OF ARGUMENT 


1. Appellant failed to file motions for judgment of 
acquittal at the close of the Government’s case and at 
the close of all the testimony. He is, therefore, precluded 





8. 


from contesting a sufficiency of the evidence. Moreover, 
since the record reflects overwhelming evidence—presented 
by the Government, and corroborated as to time, place 
and circumstances by appellant—which clearly establishes 
that appellant had earnal knowledge of his victim with the 
use of force and threats, plain error is absent. 

2. Appellant urges prejudicial error resulted from an 
instruction given at the end of the instructions in chief. 
However, since no objection was made below, the issue 
is not properly before the court. In any event, when 
taken in context, the instruction, alluding, inter alia, to 
testimony actual given was not an expression of judicial 
opinion upon the ultimate issue of penetration, but 
amounted to comment within the bounds of propriety. 
The ultimate determination of innocence or guilt was 
clearly left for the jury’s determination. 

3. The record reflects that appellant was promptly ar- 
rested, indicted, and arraigned. The three months which 
elapsed from the first trial date to actual trial was not 
unreasonable. The several continuances were consistent 
with the orderly procedure in the administration of justice 
and appellant’s relative right to speedy trial. Appellant’s 
pro se “motion” in the form of a letter reciting several 
alleged continuances and apparent dissatisfaction with 
counsel was within approximately two weeks before the 
actual trial date, and filed a week prior thereto. This 
was, thus, too late to command an earlier trial. More- 
ever, appellant was apparently willing to have his case 
further delayed for the appointment of new counsel. The 
record clearly reflects that appellant suffered no prejudice 
from the delay now complained of, but not mentioned on 
the day of trial. The conclusion is inescapable. that ap- 
pellant was fairly tried, vigorously defended and justly 
convicted. 





9 
ARGUMENT 


I 


Appellant Failed To Make Motions For Judgment Of 
Acquittal. Im Any Event, The Evidence Required 
The Jury’s Determination And Is Sufficient To Sus- 
tain The Conviction. 


Appellant concedes he failed to make motions for judg- 
ment of acquittal at the close of the Government’s case 
and following his case (Br. 7). Nevertheless, he contends 
an insufficiency of evidence required the trial court to 
direct a judgment of acquittal sua sponte, Rule 29, F.R. 
Cr.P., notwithstanding. In support of his contention 
appellant asserts (Br. 6-7): 


“The testimony of the complaining witness, a woman 
of highly questionable character, concerning the cir- 
cumstances of the alleged rape was so highly improb- 
able, so replete with unbelievable assertions and in- 
consistencies, that the case should not have been sub- 
mitted to the jury; while her testumony might have 
warranted @ finding of sexual relations, it certainly 
did not pro ide a basis for finding absence of consent 
thereto. 

Such factual conclusions are not supported by the record. 

Moreover, the conclusions drawn are matters which must 

be left for jury determination. 

As set forth in the counterstatement, the victim’s ac- 
count of appellant’s rape and surrounding attempts were 
detailed on direct examination, unshaken under vigorous 
eross-examination, and corroborated by her six-month-old 
statement given the police which was read into the record 
by appellant’s counsel. This testimony shows beyond 
doubt that the victim was beaten, choked, threatened 
and “seared to death” before she ceased fighting appel- 
lant. Not only is corroboration supplied by the report 
from the medical examiner, the victim’s torn clothing, her 
obvious injuries, distressed condition and prompt report, 
but appellant himself supplied corroboration of time, place 
and circumstances. 
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The rule of law concerning motions for judgment of 
acquittal, timely made, has long been settled in this juris- 
diction. In Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229 (1947), cert. dented, 331 U.S. 187 this 
Court stated, p. 232: 


«e © © The true rule, therefore, is that a trial judge, 
in passing upon a motion for directed verdict of 
acquittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that 
upon the evidence there just be such a doubt in a 
reasonable mind, he must grant the motion; or, to 
state it another way, if there is no evidence upon 
which a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt, the motion must be 
granted. If he concludes that either of the two re- 
sults, a reasonable doubt or no reasonable doubt, is 
fairly possible, he must let the jury decide the matter. 
* © * But if a reasonable mind might fairly have a 
reasonable doubt or might not fairly have one, the 
ease is for the jury, and the decision 1s for the jurors 
to make”. (Emphasis supplied) 
It has been well settled for many years that in the Dis- 
trict of Columbia corroboration of the testimony of a 
complaining witness who has been carnally abused is suf- 
ficient to justify a trial judge to submit the issue to the 
jury. The courts have recognized that eye witnesses to 
such heinous crimes are difficult, if not practically im- 
possible, to find. Consequently, cases involving this type 
of felony may be proved by the introduction of evidence, 
circumstantial in character, to corroborate the testimony 
of the complaining witness. Ewing v. United States, T7 
US. App. D.C. 14, 135 F.2d 633, McGuinn v. United States, 
89 U.S. App. D.C. 197, 191 F.2d 477, Walker v. United 
States, 96 U.S. App. D.C. 148, 223, F.2d (613). 
Thus, bearing in mind that the victim, on’ no less than 
three occasions, had recounted the beatings she suffered 
from appellant’s force, the fears from his threats and 





11 


lack of consent to his advances from the time he blew 
his horn, through the achievement of his obvious inten- 
tions, there can be no doubt that the determination of her 
credibility, weight to be accorded and inferences there- 
from were solely questions for the jury. The law dic- 
tates no less. Appellant’s inconsistent statements made 
to the police following his arrest, poorly explained at 
trial, together with his corroboration of time, place and 
circumstances during the trial only served to buttress the 
Government’s case. Nothing is plainer than the fact that 
a reasonable mind could conclude guilt beyond a reason- 
able doubt2 More is not required. Curley v. United 
States, supra. 

Only the absence of corroboration could have required 
a judgment of acquittal. It is not here contended that 
such is lacking. The record militates against such a 
contention. Appellant’s testimony which attempted to 
refute the prosecution’s evidence was of a nature to cre- 
ate at most an issue of fact for the jury, which they justi- 
fiably resolved adversely. 

In any event, appellant waived his motion for judg- 
ment of acquittal at the close of the Government’s case, 
and at the close of his case. As in Battle v. United 
States, 92 U.S. App. D.C. 220, 206 F.2d 440 (1953), the 
instant record does not reveal “manifest error or serious 
injustice”. Nor does it reveal that appellant could not 
have committed the crime as in Strickland v. United 
States, 155 F.2d 167 (5th Cir. 1946). Here, evidence of 
guilt is overwhelming. Clearly, reversal for plain error 
under Rule 52(b), F.R. Cr. P. is not here required. 


1 Appellant’s allegation that the victim is “a woman of highly 
questionable character”—being unwed and the mother of five chil- 
dren—only recites an issue to be considered by the jury in de- 
termining credibility and the weight to be accorded her testimony. 
It is not tantamount to a state of life which precludes rape. As 
the prosecutor stated in his closing argument (J.A. 69): 

“She [the victim] has a right to be protected under the law 
just the same as anyone else in the community”. 
In this, trial counsel concurred when he stated, inter alia, “But 
that doesn’t make it right to rape a woman of this type” (J.A. 
74). 





12 
i 


The Judge’s Comment Upon Testimony, Not Tantamount 
To An Opinion, Was Proper 


The trial court concluded the chief portion of his in- 
structions as follows: (J.A. 79-80) 


“Now under the evidence in this case, you must de- 
cide, first, whether there was even an attempt on 
the part of this defendant to have carnal knowledge 
of this woman against her will or by putting her in 
fear or using actual violence, and two, if there was, 
was there actual penetration. 
“And, of course, in connection with the latter, she 
said there was a discharge and the doctor said that 
sperm was found in her genital organ. 
“J think that is sufficient, ladies and gentlemen of 
the jury, unless counsel on either side have anything 
further.” 
Appellant contends the aforementioned constitutes prej- 
ndicial error. Both procedural and substantive law dic- 
tate otherwise. 

The record reflects that appellant was given an oppor- 
tunity to object to the imstructions, but elected not to 
do so (J.A. 80). Hence, appellant is precluded from 
raising the issue on appeal. Rule 30, F.R.CrP; Pitts v. 
United States, 99 U.S. App. D.C. 63, 237 F.2d 217 (1956) ; 
Villaroman v. United States? In any event, error is not 
apparent, certainly not plain error. Cf. Rule 52(b), 
F.B.Cr.P. 

The right of the trial court to comment upon the evi- 
dence dating from the common law is well established.* 
When made for the purpose of aiding the jury in arriv- 
ing at the truth or falsity of a charge, comment is indeed 
permissible. That a distinction exists between jadicial 


287 U.S. App. D.C. 240, 184 F.2d 261 (1950) (rev’d on other 
grounds). 


3 Querica V. United States, 289 U.S. 466 (1983); Simmons _V. 
United States, 142 U.S. 148,155 (1891); United States v. Di- 
Canio, 245 F.2d 713 (2d Cir. 1957), cert denied 355 U.S. 874. 
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comment and an expression of opinion upon an ultimate 
issue determinative of guilty or innocence is made clear 
in Billeci v. United States. Contrary to appellant’s con- 
tention (Br. 8), it is the latter rather than the former 
which is limited to “exceptional cases”. Id., 184 F.2d at 
402. As this Court stated in Sullivan v. United States, 
85 U.S. App. D.C. 409, 178 F.2d 723, 725 (1949): 


“Comment upon evidence must be distinguished from 
expression of an opinion upon an ultimate issue de- 
terminative of guilt or innocence.” 

In the instant case, except for the small portion com- 
plained of, appellant contends the court’s instructions 
were “anobjectionable” (Br. 8). They left no doubt that 
ultimate issues including credibility and the weight of 
the evidence were for the jury (J.A. 77). When taken 
in context, together with the immediately prior imstruc- 
tions upon the elements of rape, they constitute nothing 
more than an instruction upon how to arrive at a just 
verdict—the procedure to follow in applying the faets 
found, whatever they are, to the law. The fact that the 
court summarized testimony actually given was neither 
¢mproper, prejudicial nor subject to misconstruction by 
the jurors. For within the same context, they were told 
to decide “first, whether there was even an attempt on 
the part of this defendant to have carnal knowledge of 
this woman against her will”. 

Moreover, before submission of the case to the jury, 
trial counsel, given an opportunity, elected not to object 
(no doubt because no misconstruction was apparent) and 
the jury were told to “discuss the matter” before return- 
ing a verdict of guilty or not guilty “as you find” (J.A. 
80). 

Rather than the expressions of judicial opinions which 
characterized Blunt v. United States, Billeci, supra, and 
Sullivan, swpra, the instant case is closely analazous to 


487 U.S. App. D.C. 274, 184 F.2d 394 (1950). 
5100 U.S. App. D.C. 266, 244 F.2d 355 (2957). 
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United States v. DiCanio, supra, wherein the court, in 
an armed robbery case where identity was the sole issue, 
gave “clear and unexceptional” instructions before add- 
ing, Id., 245 F.2d at 716: 


“These witnesses have sworn to tell the truth. They 
have come here and each one has identified this de- 
fendant in court.” 
Concerning a contention of error, the Second Circuit 
opined. 
«“ .. we find otherwise. As a comment this was ex- 
The trial 


The fact that in DiCanio the defendant offered no evi- 
dence is not here material, for in the instant case over- 
whelming evidence established appellant raped his victim. 
Appeliant’s inconsistent statements made to the police 
following his arrest, poorly explained at trial, together 
with his corroboration of time, place and circumstances 
during trial, only served to buttress the Government’s 
case. 

From the foregoing, it is clear that the trial court ex- 
pressed no opinion on an ultimate issue but merely com- 
mented upon actual testimony within the bounds of pro- 
priety, and left the matter for the jury’s decision. 


past 
Appellant Was Not Denied The Risht To A Speedy Trial 


The record reflects that appellant was arrested on 
November 23, 1957, indicted and had bond set at $3,000 
on December 23, and arraigned on December 27th, at 
which time trial was set for February 18, 1958 (J.A. 1, 
4). Thereafter, the first continuance, occasioned by trial 


6245 F.2d 718 (2d Cir - 1957), cert. denied, 355 U.S. 874. 
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counsel’s absence upon his call “that he was snowbound”, 
was entered to March 11, 1958. The second continuance 
was entered on the latter date to March 31, 1958 be- 
eause the victim was ill. The third continuance was 
entered on the latter date to April 24, 1958 because “the 
criminal courts engaged in trial and this case was not 
reached”. The fourth continuance was entered to May 1, 
1958 because the prosecutor was engaged in another trial. 
On the latter date, the fifth and final continuance was 
entered to May 20th because the “doctor went on leave 
without checking to see when case was scheduled for 
trial”, (J.A. 4). Trial commenced on May 20th. Follow- 
ing the last continuance, but prior to trial, appellant wrote 
a letter to the District Court, dated May 5, 1958, filed 
May 14, 1958, asking whatever relief justice required.* 
Appellant contends that the six months delay between 
arrest and trial deprived him of a speedy trial. He far- 
ther urges the delay was not justified and prejudiced his 
defense (Br. 14). The record does not support the con- 
tentions. 
The facts as referenced establish that appellant was 
promptly arrested, indicted, arraigned and confined to 
jail in default of a greatly reduced bond. From the time 
of appellant’s first trial date, approximatetly three months 
elapsed to trial. None of the continuances thereafter 
could be termed, “vexatious, capricious, and oppressive 
delays manufactured by the ministers of justice”. Peti- 
tion of Provoo, 17 F.R.D. 183, 197 (D. Md. 1955), af’d 
without opinion, 350 U.S. 857. Cf. also Taylor v. United 
States, 99 U.S. App. D.C. 183, 238 F.2d 259 (1956). 
Rather, from the time of arrest to appellant’s first trial 
date, and from the latter to actual trial the composite 


3The letter set forth, inter alia, that appellant appeared in 
six times after arraignment, before trial commenced on 


ber of appearances and reasons for continuances alleged by ap- 
pellant are inconsistent with the records of the Assignment Com- 
i s Criminal Case Card (J.A. 4). 
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delay was consistent with the orderly procedure in the 
administration of justice. The individual continuances 
for trial were not otherwise. Thus appellant’s relative 
right to a speedy trial was observed. Beavers v. Haubert, 
198 U.S. 77, 87 (1925). See also King v. United States, 
—— US. App. D.C. ——, —— F.2d —, (No. 14,392, 
January 8, 1959); James v. United States, U.S. App. 
D.C. —-, F.2d (No. 14,528, November 6, 1958). 

Moreover, it appears that appellant’s pro se “motion” 
for a speedy trial came after the final trial date had 
been set, and only two weeks remained before trial. 
Neither the Sixth Amendment or Rule 48(b), F-R.Cr.P. 
required dismissal of the indictment. See Umited States 
v. Alagia, 17 F.RD. 15 (D. Del. 1955). Appellant did 
not urge otherwise when he appeared for trial. More- 
over his “motion” also indicated he would accept appoint- 
ment of other counsel which could have occasioned fur- 
ther delay. See James v. United States, supra. 

Appellant’s intimation that “the confusion occasioned 
by the delay” prevented his witnesses, allegedly previ- 
ously subpoenaed,* from testifying at trial (Br. 13) is 
not substantiated by the record. 

Moreover, neither appellant’s employer nor a witness 
present in the restaurant could have assisted the de- 
fense one iota. Testimony presented by the Government 
and appellant agreed that there were no eye witnesses 
to the two assaults and the culminating rape. Likewise, 
there was no dispute that appellant was in the restaurant 
and was arrested at his place of employment. Given an 
opportunity to express prejudice when the court asked 
appellant if he had further testimony to offer trial coun- 
sel for appellant merely answered in the negative. Faur- 
thermore, appellant at no time sought forthwith sub- 
poenas for the presence of any witnesses. Similarly, ap- 
pellant had no complaint at the time of sentence. Sheer 
speculation of their unavailability now will not suffice. 


€ Although the record reflects subpoenae were issued for the 
criminal records of the victim and uncle, no other requests for 
subpoenae have been located. 
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The delay occasioned by the relevant circumstances in 
appellant’s trial did not deprive him of his relative speedy 
trial? Appellant was fairly tried, vigorously defended 
and justly convicted upon overwhelming evidence. There 
is no reason to disturb the verdict. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 

United States Attorney. 
CaRL W. BELCHER, 
Harry T. ALEXANDER, 

Assistant United States 

Attorneys. 
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